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DECISION AND ORDER

Statement of the Case:

The American Federation of Govemment Emplovees, Locals 631, 872 and 2553;
the Ameiican Federation of State, County and Municipaiemployees, Local 2091; and the
National Association of Government Employees, Local R3-06 f"Complainants" or
"Unions"), filed an Unfair Labor Practice Complaint f"Complaint") in the above-
referenced case.1 This case was assigned PERB Case No. O3-LJ-34.2 ?he Complainants
allege that the District of Columbia Water and Sewer Authority {"WASA" or
"Respondenf') violated D.C. Code S 1-617.04 (a)(1) and (5) (2001 ed.) by refusing to

'The Complaint was filed on May B, 2003.

2The Complainants also filed a Motion for Preliminary Relief ("Motion") in PERB Case No. 0B-
U-34. In Slip Op. No. 721 dated June ti, 2003, we denied ihe Complainants' Motion and referred the
case to a Hearing Examiner.
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bargain with the Unions over a matter affecting terms and conditions of employment.
Specifically, the Complainants assert that the Respondent "refused to bargain ovet the
implementation of ne.w employee identification cards and new electronic time clocks
that will be used for time and attendance." (Complaint at p. 3) The Complainants are
requesting that the Board order the Respondent to: (1) cease and desist from violating
the Comprehensive Merit Personnel Act ("CMPA"); (2) bargain with the Complainants;

{3) cease implementation of t}re electronic time clock system; (4) make whole any
employee who has suffered a loss or been denied benefits; (5) pay the Complainants'
costs and attomey fees; and (6) post a notice to employees. (See Complaint at P' 5)

In its Answer to the Unfair Labor Pmctice Complaint ("Answer")'3 WASA denies
that it committed an unfair labor practice. Specifically, WASA claims that it exercised
a management right that was subject only to impact and effects bargaining. On fune 6,
2003, the Complainants filed an Amended Complaint allegiug that the Respondent dealt
directly with employees while refusing to bargain with the Unions. In its Answer to the
Amended Complaiot,n WASA admits the underllng factual allegations but denies tJrat

On May 1,4, 2oo3, WASA notified the Complainants that it was going to
implement the new time clocks for time and attendance. On May 20, 2003, the
Complainants responded to WASA by submitting two proposals which they wanted to
be considered bt WASA in negotiations pertaining to the time clock system.s
Subsequently, on Iune 30, 2003, the Complainants filed a Negotiability Appeal
('Appeal").6 In the Appeal, the Complainants assert that they were unable to make
substantive written proposals concerning the electrcnic time clock system because
WASA refused to provide information that was relevant and necessary to carrying out
tleir function as the exclusive representatives. In response, WASA filed a document
st;rled "Answer to the Negodability Appeal" ("Response"J arguing that &e Appeal is not
pioperlybefore the Board becaus" it does not meet-the Board'i proiedural requirements.T

'The Answer was filed on May 28, 2003.

qlhe 
Answer to the Amended Complaht was filed on Jrne 24, 2003.

sTtre first proposal submitted by the Unions is entitled "Electronic Time Clockt'' and provides
as follows: "Employer agrees that baryaining unit employee[s] will be exempt fmm using electronic
time clocks for time and attendance." The second proposal is entitled "Identification Badges" and
states as follows: "Eruployer agrees not to use bargaining unit enployee identification/facility access
cards for time and attendance purposes." (Appeal at p. 3)

uThe Unions' Appeal was assigned PERB Case No. 03-N-04.

TThe response to the Negotiability Appe-al was filed on November '1.4,2oo3.
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Specifically, WASA claims that it never declared in writing that the Unions' proposals
were non-negotiable as required byBoard RuIe 532.2(c). Furthermore, WASA contends
that the Appeal was not filed within 30 days as required by Rule 532.3. In addition,
WASA asserts that the decision to implement the time clock system is a management
right that is not subject to negotiation.s

On March L8, 2OO4, the Hearing Examiner issued a Report of Findings and
Recommendations ("R&R') in which she found that ttre Respondent did not violate the
CMPA. Therefore, she recommended that tie unfair labor practice complaint and the
negotiability appeal be dismissed. The Complainants filed "Exceptions to the Hearing
Examiner's R&R' {"F"xceptions").e Also, the Respondent filed an Opposition to the
Complainants' Exceptions.ro

The Hearing Examinet's R&R, the Complainants' Exceptions and the Respondenf s
Opposition are before the Board for disposition. For the reasons noted below, the Board
adopts the Hearing Examineds findings and recommendations that both the unfair labor
practice complaint and the negotiability appeal should be dismissed.

U. Background:

In 1999, WASA was removed from the District of Columbia payroll system and
established its own payroll and personnel system. The data for time and attendance was
gathered and compiled manually by clerks employed by WASA. On October 8, 2OO2,
WASA announced to the Complainants its plan to: (1) install an electronic time clock
system for the purpose of time and attendance and (2) issue new employee identification
cards that interface with the time clocks for the purpose of collecting data. The new
system utilized identification badges, also known as facility access cards. These acess
cards are "swiped" by employees at data collection terminals which automatically record
time and attendance every time tley are swiped. There is also a security component.
The card has the employee's picture, which sewes as an identification badge, and also
controls access into ceftain areas. The Hearing Examiner stated that the system is

"PERB Case Nos. o3-U-34 and 03-N-04 were consolidated by the Board's Executive Director on
October 30, 2003. (The Complainants also filed a "Notice of Impasse and Request for Impasse
Resolution' on May 29, 2003. The impasse case was assigned PL'IiB Case No. 02-I-08. However, the
impasse case was withdrar,r'n at the Complainants' rcquest onJune 23, 2003.)

eThe Executive Director granted the Complainants' request for an extension of time. As a
result, lhe parties' Exceptions were filed on May 13, 2004.

rosee document styled "Respondent's Oppositlon to Complainanfs Exceptions to the Heanng
Examlnet's R&R' ("Opposilion ') filed on June 2, 2004.



Decision and Order
PERB Case Nos. 03-U-34 and 03-N-04
Page 4

agency-wide and affects bargaining unit employees as well as non-union employees.
WASA made its first presentation to the Unions conceming the time clock system at a
labor-management meeting held in Novemb er 2oO2. (See R&R at p. 7)

The Unions identified the use of electoonic time clocks and identification cards
as new working conditions because their function is to record data for the purpose of
employee compensation and benefits. Therefore, the Unions sought to bargain with
WASA over WASlt's decision lo implement the new system. On November 26, 2002, the
Unions wrote to WASA requesting information concerning the new system and
requesting to bargain over the new identification card,/electronic time clock system.
Subsequently, on March 31, 2003, the Unions made a second request to bargain. (See
Complaint p.  ). At management-labor meetings held in February and May 2003, the
parties held discussions concerning tfie issue of time clocks and WASA answered
questions posed by the Unions. (SeeR&Ratp.8J. Throughout this time, WASA claimed
that the new system was merely a new technology and that management had the right
to implement the new technology because it did not change any term or condition of
employment, In support of its position, WASA asserted that this type of new technology
was contemplated by the parties in the "Management Rights" provision of the collective
bargaining agreement.ll

In view of WASA's position that implementation of the time clock system was a
reserved management right, the Unions filed an unfair labor practice complaint. In their
Complaint, the Unions assert that WASA committed an unfair labor practice by refusing
to bargain over the implementation of new employee identification cands and new
electronic time clocks. WASA countered that at every labor-management meeting held
between January and May 2003, management had discussions with the Unions
concerning the data collection terminals. Also, WASA claimed that at meetings held on
January 30, 2003, and May 14, 2003 it provided information to the Unions by responding
to their questions concerning the time clock system.

By letter dated May 14, 2003, WASA informed the Unions that the elechonic time
clock system would be installed by the end of July 2003. The Unions responded by letter
dated May 20, 2003, that they "consider[ed] the clocks . . . [to be] a change in the methods
of keeping time and attendance and a mandatory subject of bargaining under the law."
(Appeal at Exh. 2 ) Consistent with their position, the Unions made two proposals
which they wanted to be considered in negotiations.l2

By letter dated May 27 ,2003, WASA announced to its employees that it was going

"WASA relied on Article 4, "Management Rights" of the collective bargaining agreement
which states in pertinent part as followsr "lWASAl shall retain the sole right, in accordance with
applicable laws and mles and regulations: . . . [t]o detemine . . . the tec]urology of pedoruing its
work." This provision mirrors the language of D.C. Code g 1-617.0S(a)(5).

thh" Uoiottr' proposals are set forth in footnote 5.
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to implement the electronic clock system in JuIy 2003. Subsequently, the Unions
amended their Complaint claiming that WASA dealt directly with bargaining unit
members wheq it announced to employees on May 27,2003, that it was going to install
the electronic time clock system.

In a letter dated June 9, 2003, and captioned "Request for Impact and Effects
Bargaining Concerning Automated Time and Attendance Data Collection", WASA
declared that it was "prepared to meet with [the Unionsl to discuss [their] proposals
regarding [the electronic time clock issue]." (Appeal, Exh. 5). In response to this letter,
the Unions rejected WASA's offer by: (1) requesting "full bargaining" over WASA's
decision to install electronic time clocks, and (2) filing a Negotiability Appeal.

III' The Hearing Examiner's Report and Recommendation and the Unions' Exceptions

Based on the pleadings, the record developed at the hearing and the parties' post-
hearing briefs, the Hearing Examiner identified four issues for resolution. Her findings
and recommendations are as follows:

I. Did WASA have a duty to bargain with the tlnions priot to the
implementation of the new time clock system or was the decision a
"management rigJtt" (requiring only impact and effect boryaining)?

Before the Hearing Examiner,"[t]he Unions argued t]rat, wit]r the exception of the
securit5r component of ttte new system which they agree[d] was a management righl
WASA was obligated to bargain before implementing the new time clocksystem because
it was a significant change from the pdor procedures and changed the terms and
conditions of employment." [R&R at p. 14) For example, the Unions argued that the
time clock system would result in substantial changes to the manner in which-salaries
are paid and would establish a new basis for disciplinary action, resulting in a change
in terms and conditions of employment. WASA countered that implementation of the
electronic time clocks was a management right, not subject to bargaining. Furthermore,
WASA maintained that the new time clock system would not result in a substantial
change in terms and conditions of employment.

In order to determine whether WASA's implementation of the new time clock
system was a management right, and therefore not subject to bargaining, the Hearing
Examiner relied on the provisions of D.C. Code S 1-617.08 {2001), "Management
[R]ights"," and reviewed National Labor Relations Board (NLRB) case Iaw cited by the

"This section of the Code provides that "all matters shall be doemed negotable, except those
that are proscribed by tJris subchapter' and lists the management rights which are not subject to
collective bargaining. Among the rights resewed to managemerrt are: "the technology of performing
its work' and "its hternal sccuritv nractices".
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parties.la (See R&R at pgs. 14-15) The Hearing Examiner noted t}Iat in cases pertaining
to managemenfs installation of time clocks, the finding of a duty to bargain generally
turns on whether implementation of the time clocks results in changes to working
conditions tiat are significant and substantial in nature.l5 [See R&R at p. 14) The
Hearing Examiner determined that, in the present case, WASA's installation of the
electronic time clock system was not a substantial change from either the existing
practice of the parties, or the provisions contained in the parties' collective bargaining
agreement. This determination was based on her finding that Article 37, Section L of the
collective bargaining agreement is "replete with provisions regarding work hours, lunch
breaks and rest breaks". (R&R at p. L4) Also, Article 37, Section L provides for
disciplinary action in the event of: "[t]he failure of an employee to follow the provisions
of this subsection". (R&R pgs. 14-15J In addition, the Hearing Examiner relied on the
statutory management rights provision of D.C. Code S 1-617.0s(a)(5),1" which mirrors the
management rights clause in Article + of the collective bargaining agreement. In view
of the above, the Hearing Examiner rejected the Unions' argument and found that no
substantial change in terms and conditions of employment resulted from implementation
of the electronic time clock system. Therefore, she concluded that WASA was not
required to bargain over its decision to implement the new time clock system.

The Complainants also argued that the parties did not contemplate this type of
technology when negotiatilg over management's right to implement new technology
during negotiations for a successor agreement. However, tie Hearing Examiner found
that WASA was not prevented from implementing the electronic time clock system
simply because this was not specifically discussed during contract neSofiations
conceming the definition of new technology. (See R&R at p. 16) Having concluded that
by implementing the time clock system, WASA was exercising managemenf s right to
determine tle technology of performing its worh the Hearing Examiner found that
WASA did not violate the CMPA by refusing to bargain over its decision to implement
the electronic time clock system. (See R&R pgs. 15-16)

Ithe Hearing Examiner noted that in their closing briefs both parties cited fiusi Crcf
Broadcasting of New York Inc., 225 NLRB 65 (1976) and Sureau of Notional Affairc, Inc., 235 NLItts 8
(1978). In both of those cases, the employers had installed time clocks without bargaining with the
Union- The NLRB inquired as to whelher a timekeeping sy.stem had existed betbre the time clocks
were installed and found that inboth cases employees had previously been required to keep track of
lheir time in-formally. Specifically, employees were required to punch in "on arrival at their
workplace, on departure and refurn from lunch, and on departure from the workplace at the end of
the workday." {Bureau of National Affatus aI p.3). As a result, the NLRB held that the employers in
these cases did not commit an uniair labor practice by installing time clocks without bargaining
because there was no significant or substanLial change in the terms and conditions of employment.
(See Bureau of National Affairs, atp. 10).

rsSee Murphy Diesel Company,l84 NLRB 757 (7g7O).

tuD.C. Code $ 1-617..08(a)(5) provides "[management] shall retain the sole right. . . to
determine . . . the technology of perfonning its work." (R&R at p. 13)
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The Complainants filed exceptions to the above findings. Specifically, the
Complainants argue that the time clock system wi[: (1) result in substantial changes to
the nanner in which salaries ara paid and (2) establish a new basis for disciplinary
action. (See Exceptions at pgs. 2-3). The Complainants also assert that the parties did
not contemplate this kind of technology fthe electronic time clock system) when
negotiating managemenf s right to implement new technology. (See Exceptions at p. 3)

After reviewing the Complainants' exceptions, we find that the arguments
contained in the exceptions are the same arguments considered and rejected by the
Hearing Examiner. Thus, we believe that the Complainants are requesting that we adopt
their interpretation of the evidence presented at the hearing. Furthermore, we conclude
that their exceptions amount to a mere disagreement with the Hearing Examiner's
findings. We have held tlat a mere disagreement with the Hearing Examiner's findings
is not a basis for setting aside the Hearing Bxaminels findings when they are fully
supported by the record. See,{.merican Federation of Government Employees, Lacal 872
v. District of Columbia Department of Public I/orks, Slip Op. No. 266 at p. 3, PERB Case
Nos. 89-U-15, 89-U-16, 89-U-L8 and 90-U-04 (1991). Also, we have held that "issues of

Conections Labor Committee,4T DCR 796, SIip Op. No. 451 at p. 4, PERB Case No. 95-U-
02 (1995). In the present case, we find that the Hearing braminet's findings are
reasonable and fully supported by the record. As a resuit, we conclude that the
Complainants' exceptions lack merit.

2. Did WASA commit an unfair labor prcctice by refusing to engage in good
faith impact and ffick borgaining?

"We have held that D.C. Code S 1.-617.0S(a) (2001 ed.)17 exempts from the duty to
bargain the decision to implement rights retained solely by management." Teamsters,
Locol Unions l'/o. 639 ond 730 alw Intemationol Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of Amefica, AFL-CIO v. District of Columbia Public Schools,
38 DCR 96, SIip Op. No. 249, PERB Case No. 89-U-17 (1990).18 Furthermore, we have
held that "the effects or impact of a non-bargainable management decision upon the
terms and conditions of employment are bargainable upon request."\n (emphasis added)
In view of the above, the Hearing Examiner determined that although WASA was
exercising a management right, it was required to bargain over the impact and effects of

"Prior codification at D.C. Code S 1-618.8(a) (1981 ed.)

r8?eamslers, L,ocol Llnions /Vo. 639 ond Z3o olw Intunationol Brctherhood of Teamsters,
Chauffeur's, Wotehousemen and Helpers of America, AFL-CIO v- District of Columbiq Public Schools, 3a
DCR 96, Slip Op. No. 249, PERB Case No. B9-IJ-17 (1990).

\eTeamstors, Local lJnions No. 639 ond 7J0 alw tnternaLional Brotherhood ofTeamsters,
Chauffeurs, Wote,housemen and Helperc of America, AFL-CIO v. District of Colunbia Generu) Hospital,
Slip Op. No. 322 at p. 3, PERB Case No. 91-U-14 (1992), and cases cited thereir
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exercising this right, but only upon the request of the Unions. Once she made this
determination, the Hearing Examiner focused on whether there was a request by the
Unions to engage in impact and effects bargaining. The Hearing Examiner noted that:

[T]he refusal to bargain alleged in the Complaint refers to the
full bargaining requested by the Unions, not tle impact or
effects bargaining. [The testimony of the Unions' witness]
supports WASA's position that WASA offered to bargain on
impact and effects and that some bargaining took place. . . .
[I]n response to the requestbythe Unions forbargaining over
WASA's decision to implement the time clock system, WASA
agreed to bargain only over "impact and effect[s]" . . . . [A]t
the June L3, 2003 meeting, [the Unions] told [WASA that]

. they were entitled to engage in full bargaining over WASA's
decision to implement the new system. . . . WASA stated that
the Unions 'were limited' to impact and effects bargaining."
(R&Ratp. 18).

The Hearing Examiner further stated that "[t]here was no evidence presented that
the Unions changed their position and agreed to engage in impact and effects bargaining.
However, if [the Unions] did change their position . . . additional efforts should have
been made." (R&R at p. 19) In light of the above, the Hearing Examiner concluded that
"the Complainants did not meet the[ir] burden of proving that [WASA violated the
CMPAI by refusing to engage in impact and effects bargaining, upon demand". [R&R at
p .20)

The Complainants took exception to the Hearing Examiner's: (1) "reasoning and
conclusion [concerning their] allegation that WASA failed to engage in impact and
effects bargaining" and [2) conclusion that "the Complainants did not meet their burden
of proving that WASA violated the CMPA by failing to engage in impact and effects
bargaining because the Unions did not demand bargaining fwice". (Exceptions at p. 3)
(emphasis added)'o

With regard to the Complainants' first exception, the Hearing Examiner concluded
that "[t]here was no evidence that WASA ever refused to engage in impact and effects
bargaining." (R&R at p. 1$) Therefore, we find that the Complainants are merely
disagreeing with the Hearing Examinet's findings. With regard to the second exception,
the Hearing Examiner found that WASA had no duty to bargain based on the Unions'
written refusal to engage in impact and effects bargaining. Further, we believe that the
Complainants are mis-characterizing the Hearing Examiner when she stated as follows:
"Howevel if [the Unions] did change their position . . . additional efforts should have been

20In ttre statement cited, the Hearing Exaniner addressed what the Unions should have done if
they "changed thelr position and agreed to engage in impact and effects bargainiqq." (R&R at p. 19)
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exercising this right, but only upon t}re request of the Unions. Once she made this
determination, the Hearing Examiner focused on whether tJtere was a request by the
Unions to engage in impact and effects bargaining. The Hearing Examiner noted that:

[T]he refusal to bargain alleged in the Complaint refers to the
full bargaining requested by the Unions, not the impact or
effects bargaining. [The testimony of the Unions' witness]
supports WASA's position that WASA offered to bargain on
impact and effects and that some bargaining took place. . . .
[I]n response to the request by the Unions for bargaining over
WASA s decision to implement the time clock system, WASA
agreed to bargain only over "impact and effect[s]" . . . . [Alt
the June 13, 2003 meeting, [&e Unions] told [WASA that]

. they were entitled to engage in full bargaining over WASA's
decision to implement the new system. . . . WASA stated that
the Unions 'were limited' to impact and effects bargaining."
(R&Ratp. 18).

The Hearing Examiner further stated that "[tlhere was no evidence presented that
the Unions changed their position and agreed to engage in impact and effects bargaining.
However, if lthe Unions] did change their position . . . additional efforts should have
been made." (R&R at p. 19) In light of the above, the Hearing Examiner concluded that
"the Complainants did not meet the[ir] burden of proving that [WASA violated the
CMPAI by refusing to engage in impact and effects bargaining, upon demand". (R&R at
p. 20)

The Complainants took exception to the Hearing Examiner's: (t) "reasoning and
conclusion [concerning t}leir] allegation that WASA failed to engage in impact and
effects bargaining" and (2) conclusion that "the Complainants did not meet their burden
of proving that WASA violated the CMPA by failing to engage in impact and effects
bargaining because the Unions did not demand bargaining fwice". (Exceptions at p. 3)
(emphasis added)'?O

With regard to the Complainants' first exception, the Hearing Examiner concluded
that "[t]here was no evidence that WASA ever refused to engage in impact and effects
bargaining." (R&R at p. 19) Therefore, we find that the Complainants are merely
disagreeing with the Hearing Examinet's findings. With regard to ttre second exception,
the Hearing Examiner found that WASA had no duty to bargain based on the Unions'
written refusal to engage in impact and effects bargaining. Further, we believe that the
Complainants are mis-characterizing the Hearing Examiner when she stated as follows:
" However, if [the Unions] did change their position . . . additiono] efuts should have been

?0In the statement cited, the Hearing Examiner addressed what the Unions should have done if
trey "changed their position and agreed to engage in impact and effects bargaining," (R&R at p. 19)
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made." (R&R at p. 19) [emphasis added) Specifically, we be]ieve that this statement
addresses what the Unions should have dorc if they changed their position and agreed
to engage in impact and effects bargaining.

After reviewing the exceptions, we conclude that the Unions arc merely
disagreeing with the Hearing Exaniner's findings that they refused to engage in impact
and effects bargaining. As noted above, we have found that a mere disagreement with
the Hearing Examiner's findings is notabasis for setting aside those findings where, as
here, they are fully supported by the record. Therefore, we find that this is not a
sufficient basis for setting aside the findings of the Hearing Examiner.

Furthermore, we find t}lat the Hearing Examiner's findings are reasonable, in
keeping with Board precedent and fully supported by the record. Therefore, we adopt
the Hearing Examiner's finding that the Unions did not meet the burden of proving that
WASA failed to bargain over the impact and effects of implementing a management
right. As a result, we conclude that WASA s actions did not violate the CMPA.

3. Did WASA commit an unfair labor practice by dealing dhectly with
employees about the implementation of the new system wh)Ie refusing to
bwgain with the UnionsT Did WASA rcfuse to prouide infotmation?

No exceptions were filed by the parties conceming the above issue. Nonetheless,
we shall consider the Hearing Examiner's findings and conclusions.zl

The Complainants alleged that WASA violated the CMPA by contacting
employees directlywhile refusing to bargain with the Unions. (See Amended Complaint,
at pgs. 3-4) However, the Hearing Examiner found no credible evidence that WASA
unlawfully circumvented the Unions by informing its employees of the upcoming
installation of time clocks. As a result. she concluded that WASA did not violate the
CMPA. (See R&R at p. 20)

Where there is an allegation that an Employer has dealt directly with employees,
the Board considers whether the Employer has "disparaged the union, [or] undermined
the union to its members, or interfered or coerced its employees in the exercise of their
right to bargain collectively" . AFSCME, Council 20 et al v. District of Columbia et oI, 36
DCR 427, Slip Op. No. 200 at p. 5, PERB Case No. B8-U-32 (1988). Absent such
indications, communicating with employees conceming the status of negotiations is not
a violation of the CMPA. In the present case, the Hearing Examiner found that WASA's
iNday 27,20O3 letter did not disparage or undermine the Unions. Instead, the Hearing
Examiner found that WASA justinformed its employees when the time clock system was
going into effect. We have reviewed the Hearing Examinet's finding concerning the May

"See American Fedemtion of Government Employees, Locol 872 v. District of Columbia Water
end Sewer Authorify, 48 DCR 9551, Slip Op. No. 660, PERB Case No. 00-U-24 (2001), wherc we
considered an issue that was not the subiect of exceptions by the parties,
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2 7 letter and find that it is reasonable, supported by the record and consistent with Board
precedent. Therefore, we adopt the Hearing Examiner's finding and conclude that the
Complainants did not establish that WASA circumvented the Unions by sending a letter
to its employees. As a result, we find that WASA's actions do not violate the CMPA.

Finally, the Complainants alleged that WASA refused to provide information
requested by the Unions that was necessary to their role as the exclusive bargaining
agents. We have held that the failure to provide information that is relevant and
necessary to a union's role as the exclusive baigaining agent is a violation of the CMPA.22
In the present case, the Hearing Examiner found no evidence of WASA s alleged refusal
to provide information. {R&R at p. 2f) As a result, we believe that the Hearing
Examinet's finding is reasonable, supported by the record and consistent with Board
precedent. Therefore, we adopt the Hearing Examinet's findings in this regard. As a
result, we find no violation of the CMPA on this basis.

4. Negotiability Appeol - PERB Case .lVo . 03-N-04

In their Appeal, the Complainants are seeking that the Board make a
determination that the following two issues are negotiable: (1) the decision to
implement the time clock system as opposed to using other methods, and (Z) the
decisions pertaining to the policies and procedures for implementation of time clocls.

[See Appeal at p. 2J.'z3 In the Response, WASA countered that the Appeal was not timely
and did not comply with Board ruIes. Therefore, WASA argued that the Appeal should
be dismissed.

The Hearing Examiner found that the Appeal was timely filed. However, she
concluded that:

[the negotiability appeal] should be dismissed for several
reasons. First, [she] concluded . . . that the subject of this
negotiability appeal came within the definition of
management rights and did not require bai"gaining before
implementation. Alternatively, she concluded that the
subject of this appeal involved new technology within the
definition of the [collective bargaining agreement] and did
not require bargaining before implementation. (R&R at p. 21)

nsee Fmtemal Order of PoticelMetropolitan Police Department Lahor Committee v. District of
Columbia Metrcpohtdn Policl Dopdrtment, Slip Op, No. 835 at p. 9, PERB Case No. o6-U-10 (2006);
see also, Pqyciologists lJnion, Local 3758 of tho D.C. Depattment of IIeo]th, 1199 Noliondl Union of
Hospitol and Health Core Employees, Americon FeQe,ration of State County and Municipal Employees,
AFL-CIO v. District of Columbia Depafiment of Mentd Health, Slip Op. No. 809, PERB Case No. 04-U-
41 [2005] .

a(This is not the specific language contained in the Unions' proposals. See footnote 5 for the
speci,fic language contained in the Unions' pmposals dated May 20,2oO3.)
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In light ofthe above, the Hearing Examiner opined that the negotiability appeal
should be dismissed because wASA was notrequiredio engage in bargJining corr""ioirrg
its decisiqn- to implement time clocks. No exception"s 

"were 
fil"ed b5i the partiei

concerning the Hearing Examiner,s conclusions.

, _l.l the reaso-ns previously_noted, we adopted the Hearing Examine/s findings
that: (1) the issue of the time clock system *a, u-munugement rig-ht and (zJ WASA wis
not-required to bargain overits decision to implement th-e time clolk system*, consistent
withthese findings, we concur with the Hearing Examiner that the negotiability appeal
should be dismissed because wASA was not iequired to bargain ov"er its deJision to
implement ttre time clock system, Therefore, we adopt ihe Hearing Examinefs
recommendation that the Appeal in pERB case No. 03-N-04 be dismissedl

Pursuant to D.c. code s1-60b.02(3J and (sl (2001 ed.J and Board Rules 520.14 and
532, the Board has reviewed the findings, 

"otr.l.,rior* 
and recommendations of ttre

Hearing Examiner and find- them to be reasonabre, persuasive, supported by the record
and consistent with Board precedent. Therefore, we adopt the Hearing"nxaminer,s
findings and conclusions concerning bottr the unfair labor pr:actice and the;egotiability
appeai. As a result the unfair laboipractice complaint in pERB case No. 03-u-s4 and
the negotiability appeal in pERB Case No. 03-N-04 are dismissed.

ORDER

IT IS HEREBY ORDERED TIIAT:

1. The complaint in PERB case No. 03-u-34 is dismissed in its entiret5r.

2. The Negotiability appeal in pERB Case No. 03_N_04 is dismissed.

3. Pursuant to Board Rules 559.1, this Decision and order is final upon issuance,

BY ORDER OF TIIE PUBUC EMPLOYEE RELATIONS BOARI)
Washington, D.C.

Mav 5. 2006
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GOVERNMENT OF THE D ISTRICT OF COLUMBIA

BEFORE THL

PUBL]C EMPLOYEE RELATIONS BOARD

I n  t he  ma t te r  o f :

AMER]CAN FEDERATION OF GOVERNMENT
EMPLOYEESI  LOCALS 63L '  812 '  ?553 '

- - . l

AMER]CAN FEDERATION OF STATE,
COUNTY,  AND MUNICIPAL  EMPLOYEES,
LOCAL  209 I ,

and
NATIONAL ASSOCIAT]ON OF GOVERNMENT

EMPLOYEES,  LOCAL R3-05 -05
Comp la inan ts

V .

D]STR]CT OE COLUMB]A WATER AND
S E W E R  A U T H O R I T Y

R e  s p o n  d  e n  t

PERB Case  No .  03 -U -34  and
PERB Case  No .  03 -N -04

Appearances :
Fo r  t he  Compfa inan ts :  Me l i nda  K ,  HoLmes '  Esq .
Fo r  t he  Responden t :  Kenne th  S .  S laugh te r ,  Esq .

REPORT AT{D RECOMMENDAT ION

L Introduction

on  May  8 ,  2003 ,  t he  Aner i can  Federa t i on  o f  Governmen t
Emp loyees ,  LocaLs  63L ,  81? ,  2553  and  tune r i can  Federa t . i on  o f  S ta te ,
Coun ty  and  Mun ic ipa l  Emp loyees ,  Loca l  2091  and  Na t iona l  Assoc ia t i on
o f  Governmen t  EmpLoyees ,  Loca l  R3-05 -06  ( "Un ions "  o r  "Comp la inan ts "
he re ln )  f i l ec l  t h i s  Un fa i r  Labor  P rac l , i ce  Comp.La in t  w i th  the
D is  j - r i c t  o f  CoLu i r .b ia  Pub l i c  Emp loyee  Re la t i ons  Board  (PERB)  aga ins t
t he  D i s t r i c t  o f  Co lumb ia  Wa te r  and  Sewer 'Au tho r i t y  ( "WASA"  o r
"Responden t "  he re in )  a l l eg ing  tha t  WASA had  conmi t ted  an  un fa i r
l abo r  p rac t i ce  i n  v i o l a t i c , n  o f  D .C .  Code  51 -617 .04 (a )  ( f )  and  (5 )  by
- o f . r c i r r  \ h : r / r = : .  r  r r o  i n n l a r a l l s l i 6 n  O f  n e w  e m p l o y e e

i c l en t i f i ca t i on  ca rds  and  new  e lec t ron i c  t lme  c l ocks .  - . used  f a r  t ime
and  a t t endance " .  Un fa i r  Labo r  P rac t i ce  Comp la in t ,  p .  3 .  I n  i t s
answer ,  f i l ed  on  May  28 ,  2003 ,  WASA den ied  t - ha t  l t  had  commi t t ed
any  un fa i r  l abo r  p rac t i ce  i n  t h i s  ma t t€ r .  Comp la inan ts  amended
L \e  conp ld i n -  on  une  6 ,  ? .00  l ,  add ino  t he  a l  l eqa t - l on  t ha l -  WASA had
dea l l -  d i rec t l y  w i th  emp loyees  i n  r t s  l e t t e r  o f  May  21  ,  2003  aY :ou t -
i he  imp lemen ta t i on  o f  t he  new  sys tem wh i l e  r e fus i nq  t o  ba rga in  w i t h
the  Un ions .  WASA responded  on  June  24 ,  2003 ,  deny ing  t he  cha rges ,
. ^  |  - - h - - -  r ' , - -  t  - -  : ^ . ^ r  ! - . . r  nn -  exhaus red  rhe i r  r emed iesL E  L ' u  

" . 9  
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under  the  Mas te r  Ag reemen t  on  Compensa t ion  and  Work ing  Cond i t i ons
( ' tMas te r  Ag . reemen t  "  he re  i n  )  .

a ^ 6 ^ l  - i - - - + ^  - ^ .o  rLsxL .  f i l ed  a  moc ion  f o r  p re l im ina ry  r e l i e f  ask i nq
PERB to  en jo in  WASA f rom imp temen t ing  the  e fec t ron i c  t ime  c locks
un t i l  i t  ba rga ined  w i t h  Lhe  Un ions .  I n  i t s  r esponse ,  I dASA sough t
d i sm issa l  o f  t he  mo t ion ,  con tend ing  tha t  t he  Un ions  had  noL  f i l ed
a  nego t iab i l i t y  appea l  and  tha t  WASA had  neve r  re fused  to  ba rga ln
ove . r  Lhe  i  mpac t  and  e . f  r ec t s  o f  t he  new  sys tem.  Subsequen t
o l  e a d  i  n o s  w F r e  f i  I  a . l  h v  r  h c  n a  |  |  i  a s  n n  l - h i s  m o L i o n

On June  30 ,  2003 ,  t he  Un ions  f i l ed  a  Neqo t i ab i l i t v  Appea f r ,
a rgu ing  tha t  WASA shou ld  have  nego t ia ted  w i th  the  Un ions  abou t  i t s
dec i s ion  to  use  t ime  c locks  and  the  po l i c i es  and  p rocedures  be fo re
imn lemen f  i no  i t - s  de r - i s i nn  r - nmn l . r i n ^n f  s  con tended  t ha t  WASA had
"un law fu l I y  w i t hhe ld  j  n f o rma t i on "  needed  by  t he  Un ions  t he reby
imped i  ng  Lhe  Un ions '  ab i l j t y  t o  make  subs tanL i ve  w r i t t en  p roposa l s .

" * - - r I  n -  l \ .  T n  i t s  A n q \ ^ r e r  - o  f h e  U n i o n s '
l , l o . r . -  i  r h i  l  i  l -  , ,  a r n o :  t  e e s n o n c J , - n -  . e r o  e c l  t h a t  p E R B  s h o u l d  d i S m i S S
t he  ma t te r  because  i L  was  noc  p rope r l y  be fo re  t he  Boa rd .
A l l o r n , : ] j -  i r r a l r r -  i l  r r - r r F . l  F h : F ; t - c  i r n l o ' r e n l  e " i - r n  n f  t h p  n F w  q V S I e m

w v i - l r  r !

wds  a  managemen t  r i gh r  . rnd  LhaL  WASA had  neve r  re [used  -Lmpac t  and
e f f ec t s  ba rga in i ng .

The  Board  den ied  the  Un j .ons '  mo t ion  fo r  p re l lm ina ry  re l i e f .
I n  i t s  Dec i s i on ,  i s sued  Sep tember  30 ,  2003 ,  t he  Boa rd  conc luded
Lhac  p re l im ina ry  r e l i e t  was  no r .  app rop r i a te  whe re .  as  i n  Lhe
insLan r  ma t t e r /  Lhe re  we re  mare r  j a . L  t acLs  i n  d i spuLe .  tS l  i p  Op .
721 ,  PERB Case  No .  03 -U -34 ) ,  These  ma t te r s  we re  conso f l da ted  by
the  Execu t i ve  D i rec to r  on  Oc tobe r  L0 ,  2003 . '

The  p rehea r i ng  con fe rence  t ook  pLace  on  Oc tobe r  21 '  2003 .
The  p roceed i  ng  l ook  p l ace  on  Decembe . r  9  and  December  10 ,  2003  a t
t he  PERB o f f i ces  l oca ted  a t  717  14 th  S t ree t .  N .W.  i n  t he  D i s t : r i c t
n f  r - n l  r r m h i :  ' r h a  n : r. , . -  . - - - L i es  we re  g i ven  an  oppo r tun iLy  Lo ,  dnd  d i d  i n

' T h i s  m a t t e r  w a s  a s s i o n e d  P E R B  C a s e  N o .  0 3 - N - 0 4 .

t T h e  u n f a i r  l a b o r  p r a c t i c e  a n d  n e g o t i a b i l i t y  c o m p l a i n t s  w e r e
c o n s o l i d a t e d .  C o m p l a i n a n t s  h a d  f i l e d  a  N o L i c e  o f  I m p a s s e  a n d  R e g u e s t
I o r  l m  a s s e  R e s o ] u r  i o n  o n  M a y  2 9 ,  2 0 0 3  - o r L e n d l n a  t h a L  R e s p o n d e n L ' s
f a j l u r e  L o  r e s p o n d  t o  t h e  U n i o n s '  p r o p o s a L  s h o u l d  b e  d e e m e d  a n  i m p a s s e .
( P E R B  C a s e  N o .  0 2 - I - 0 8 ) .  R e s p o n d e n t  a r g u e d  t h a t  i t  w a s  p . r e m a L u r e  t o
d e c l l r e  a n  i m p a s s ^ .  H o w e v e r .  t h e  m a t t e  r  " r d s  w i  t n d r a w n  a  t  t  h e  U n  i o n s '
r . e q u e s t  o n  J u n e  2 3 ,  2 4 0 3 .
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f ac t ,  p resen t  docunen ta ry  and  tes l - imon ia l -  ev idence .  r

C. Did WASA coruni t
d l r ec t l y  w i t h  emp loyees
wh j  t e  r e fus i ng  Lo  ba rga in

a n d  0  3 - N - 0  4
Page 3

M e l i n d a

r r n f : i r  l : l - ' n r  n r r c l -  i r a  l r r r  . . l e . a l  i  n n

- r h n r r l  r h o  i m n l F m p n t  - r f  i n n  n f  n a u J  q \ / < l 6 m

wi th  the  Un i  ons  ?

Ho lmes ,  Esq .  rep resen ted  Compta inan ts . k a h n a f h  a l : r r n h f  o r  F,  - sq .
and  Br ian  Hudson ,  Esq ,  rep resen ted  Responden t .  I n  add i t i on  to  the
rep resen ta t i ves ,  t he  fo l l ow ing  i nd i v idua .Ls  were  p resen t  on  one  o r
bo th  hea r ing  days :  O Iu  Adebo .  WASA Con t ro . I f e r ;  Ba r ry  Carey ,  Loca f
2091  V i ce  P res iden t ;  T roy  Coa tes ,  Loca l  631  Ch ie f  Shop  S teward ;
S teven  Cook ,  WASA Labor  Re la t i ons  Manager ;  Ba rba ra  M i l t on ,  Loca l
531  P res iden t ;  De lo res  S tevens ,  Loca f  2091  Record ing  Sec . re ta ry . -  and
Erank  Waf ton ,  Loca l  2091  T reasu re r /Ch ie f  S teward .

The  pa r t i es  e lec ted  to  submi t  w r i t t en  c los ing  a rgumen ts  and
d id  so  on  Februa ry  19 ,  2003 .4  The  reco rd  was  then  c losed .

r I Issues

A .  D id  WASA have  a  du t y  t o  engage  _ in  f u I I  ba rga in i ng  w iLh  t he
U n  i  o n s  n r i  o r  t n  i h o  i m n l a m c n f a l i ^ n  . 1 F  F h a  n a t ^ r  l -  i m a  k o o n i  n . r / . l - l -  -L  ! r L ' v  r r ! L v r r r 9  /  u d  L o

^ ' \ - ' A ' r  i ^ n  c \ 7 c r  ̂ n  ) r  w a s  i c s  c l e c i s i o n  A  " r l a n a . r . a m e n t  r i q h t "r  I  ! " L

r e a l l l i r i n o  i m n : r - j -  a n d  . f f o n t  h : r a r i n i r n "

B .  D i d  W A S A  c o m m i L  a n  u n l a i r  I a b o r  p r a c L - i c e  b y  r e f u s i n g  t o
e n g a g e  i n  g o o d  I a j t h  i m p d c L  a n d  e l f e c r s  n e g o L i a L i o n s ?

D.  D id  WASA re fuse  to  nego t i a te  abou t  i t s  dec i s ion  to  use  t ime
c locks  to  keep  t rack  o f  work  t ime  and  i t  dec i s ion  ove r  t he  po f i c i es
and  p rocedures  fo r  imp lemen t inq  the  t ime  c locks?

r I I L,aws , Rul-es and Regrulations

A. Compreherts ive Merl t  Personnef Act (CM?A)
51 -618 .4  Un fa i r  Labo r  P rac t i ces  ( r n  pe r t i nen t  pa r t  anTy )

(a )  The  D i s t r i c i ,  i t s  agen ts  and .  r ep resen ta t i ves  a re
p roh ib i t ed  f rom:

{ I )  I nLe r f e r i ng ,  r es r ra i n i ng  o_ r  coe rc j ng  any  emp loyee  j n
the  exe rc i se  o I  Lhe  r j qh rs  gua .Ldn t ced  by  Lh i s  subchdp r .e r , .

{ 5 \  a e f  t t s  j t  o  l r  I ' r = r n : i  r  n r l  l a n  i v c l v  i r  r n r r l  f : i f  h  r , ' i  f  h  t h el v ! | 1 , I l l v v u u

e x L  I  r s i  v e  r e O r e s e n L d L i v e .

' E x h i b i t s  a r e  c i t e d  a s  " E x "  f o l l o w e d  " J "  i f  i n t r o d u c e d  j o i n t l y ,  . . U . ,
r f  i n t r o d u c e d  b y  C o m p l a i n a n t  U n i o n  i f  i n t r o d u c e d  b y  R e s p o n d e n t
W A S A , '  f o l - o w e d  b y  L h e  n u m b e r  o l  L h e  e x h i b i L .  T h e  r r r r c - v ' n '  i s  ^ i r e d  a s
" T r - "  f o ] ] o w e d  b y  t h e  p a g e  n u m b e r ( s ) .

r T h e  L i m e  f o r  f i l i n g  b r i e f s  w a s  e x t e n d e d  L r n i c e  a t  t h e  r e q u e s t  o f  t h e
p a r t i e s .
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Ru-les of  the Publ ic Enr>fovee Refat ions Board

520 .11  The  pu rpose  o f  hea r ings  under  th i s  sec t i on  i s  t o
deve lop  a  f u l l  and  f dc tua . I  r eco rd  upon  wh i ch  t he  Boa rd  may  make  a
dec i s i on ,  The  pa r t y  asse r t i ng  a  v i o l a t i on  o f  t he  CMPA,  sha l l  have
l h e  h r r r d c n  n F  ^ r ^ \ , i n d  r - h a  r ' t  l 6 ^ - i i ^ ^ c  a f  r - h o  r - n m n l a i n f  I- oya
n r e n o n c l e r a n . r  . f  f h F  a ' , i n a n ^ a  . r h 6  h / ^ ^ a d u r e s  o f  S e c t i O n S  5 5 0 - 5 5 7
o f  t hese  ru fes  sha l l  app l y  t o  t he  hea r i ng .

532 .1  I f  i n  connec t i on  w i t h  co .L l ec t i ve  ba rga in i ng ,  an
i ssue  a r i ses  as  t o  whe the r  a  p roposa l  i s  w i [ h i n  t he  scope  o f
ba rga  i n i ng ,  Lhe  pa r t y  p resen r i ng  Lhe  p roposa .L  may  f  i - I e  a
nego t iab i l i t y  appea l  w i th  the  Board .  I f  t he  Board  de te rm ines  tha t
a n  i m n ^ q s o  h . e q  n n n r r r r o / l  1 6 l r : r d i  m r l - l - 6 r c  i n d  a nL L ' Y  I v  U v " t y v

i s s r e  o f  n e . r - l - r . r h i  I i t r r  e x i q l -  q  ^ t  f  h e  t i m , -  n f  q r r r h  i - O a S S e
/ i a t a ? n i n : r - i ^ ^  l -  r - , ^  - e o o t  i a h i  l i t r . ,  i s e r r a  m u s L  b e  W i t h d r a W n  o r  a
n e g o t i a b i l i t y  a p p e a l  f i l e d  w i r h  t h e  B o a r d  w i t h i n  f i v e  ( 5 )  d a y s  o f
t he  Board ' s  de te rm ina t i on  as  to  the  ex i s tence  o f  an  impasse .
Excep t  when  o the rw ise  o rde red  by  the  Board  i n  i t s  d i sc re t i on ,
impasse  p roceed ings  sha lL  no t  be  suspended  pend ing  Lhe  Boa rd ' s
de re rm inaL ion  o f  a  negoL iab i  i i t y  appea t .

532 .3  Excep t  as  p rov ided  i n  Subsec t i on  532 .1  o f  t hese
t l r l e s  a  n F . t . f  i ^ h i I i I r , '  e n n c : l  e h : l l  h e  l - i l , r r l  u r i r h i n  l -  h i r r r r  / ? O l  d : r r q

l l g ) / \ J v

a f te r  a  wr i t t en  commun ica t i on  f rom the  o the r  pa r t y  t o  the
nego t i a t i ons  asse r t i ng  t ha t  a  p roposa l  i s  nonnego t i ab le  o . r
oLhe rw i se  no t  w i ch in  1 -he  scope  o I  co l l ec r i ve  ba . rgd in i ng  unde r  t he
C M P A .  A  r e s n o r s e  l r  t h , .  n a n ^ l  i - n i l : F ' r  - r n n o a l  m : r r  h o  f i l e d  r ^ r i  C h i n

f i f r een  (15 )  days  a l t e r  t he  daLe  o t  se rv i ce  o f  t he  appea l .

C  M ) < t  A r  A n r a ^ m a ^  - + i ^ h  - h ,  r a t a r L  i  n n  f ^ ^ , 4 i  t  i ^ n da t t  r ( J L r p , - t  t  r a  w u L ^ J ! t 9

( O c t o b e r  4 , 2 0 0 1 )  ( E H .  J - 1 )

Par t  I I :  Work i nq  Cond i t i ons
ATL IC IC  2 :  RELATIOI ' ]S I ] IP  OF T 'H IS  AGREEMFJNT TO AUTHOR]TY POL]C IES

AND PRACT ICES
fn  exe rc i  s i  ng  auLho r  i  r y  r o  es tab l  i sh  regu  LaL - i ons  re l aL ing  t o

the  Au tho r i t y ' s  po l i c i es  i n  ma t t e r s  a f f ec t i nq  wo rk i ng  cond i t i ons
a [  omp loyees  cove red  by  t h i s  Ag reemenr ,  f he  Au rho r  i ' . y  sha l l  have
duc  rega rd  f oL  Lhc  ob l i ga t rons  seL  t o r t h  i n  i h j . s  Ag reemenL .

PERB Case 0  3 -U-34  and  03 -N-04
Page 4

n r  * a , a r 1  : - r r -  r ' r l - o  ^ l - h . r i r . '  i s  i n  r - o r f  f  i C L

t L : c  A 1 ' a a . n 6 r t  t l - a  A , . 1 r a a n o *  r  s F ; l l  n r e V a i l - .

r egu la t i ons  on  a  nego t i ab le  i s sue  i s  Lo  be
w i t hou t  f i r s t  t ak i nq  i n to  cons ide ra t i on  t he

I f  any  po l  i c y
r , i r i , h  a  p rov i s ion  o f

No  au tho r : i t y
adop ted  o r  changed



c.

Loca f  Un ions '  po in t
oppor tun i t y  t o  o f fe r

PERB Case 0 3 - U - 3 4  a n d  0 3 - N - 0 4
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o f  v iew  o r  a l l ow ing  the  Loca l  Un ions  an
sugges t i ons  o r  a l t e rna t i ves .

w
N o s .

Ar t i c l e  4 :  MANAGEMENT RIGHTS ( i n  pe r t i nen t  pa r t  on l y )
Sec t i on  A :  Genera f

D .C .  Code  Sec t i on  1 -618 .8  o f  t he  CMPA es tab l i shes  managemen t ' s
r i gh ts  as  fo f  l ows  :

1 .  The  AuLho r i t y  sha -L -L  re ta i n  t he  so ie  r i gh t ,  i n  acco rdance
w i th  app l i cab le  .Laws  and  ru fes  and  regu la t i ons :

a .  To  d i rec t  emp_ Ioyees  o f  t he  Au tho r i t y ;
b .  To  h i r e ,  p romoLe ,  L rans fe r ,  ass i gn  and  re ta i n  emp loyees  i n

pos i t i ons  w i t h i n  t he  Au rho r i t y  and  Lo  suspend ,  demo te .
d i scha rge  o r  t ake  oLhe r  d i sc i p l i na ry  ac t i on  aga ins t
emp loyees  fo r  cause ;

c .  To  re l i eve  emp loyees  o f  du t i es  because  o f  l ack  o f  work  o . r
o the r  l eg i t ima te  reasons ;

d .  To  ma in ta in  the  e f f i c i ency  o f  t he  Au tho r i t y
ope ra t i ons  en t rus ted  to  them;

e .  To  de te rm ine  the  m iss lon  o f  t he  Au tho r i t y ,  i t s  budge t ,  i t s
ope ra t i ons ,  t he  number  o f  emp loyees  ass igned  t o  an
o rgan i  za t i ona l  un i c ,  wo rk  p ro j ec t  o r  t ou r  o f  du t y ,  and
the  Lechno logy  o f  pe r f o rm i  nq  i t s  wo rk ,  o r  i Ls  i n t e rna l
secu r i t y  p rac t i ces ;  and

f .  To  t ake  whaueve r  ac t i on  may  be  necessa ry  Lo  ca r r y  ou t  t he
n i ss i on  o I  Lhe  Au tho r i t y  i n  emergency  s i LuaL ions .

2 .  A I I  maLLe rs  sha l l  be  deemed  nego r  i ab le  excep t  t hose  t ha t  a re
p rosc r ibed  by  the  CMPA.  .  .

S e c t i o n  B . T m n : . i  . f  1 h F  I ' v o  r e  i e e  n l  M r n . a r r a m a n f  ' c  P i n h l  c  r n d

Barqa  i n i ns  ove r  Neoo t i ab . I e  I ssues-  
V a n i ^ ^ r ^ F +  - i ^ h l s  a r a  n . ) ,  s . r h i c n t  - ^  r a . t . f  i ^ l  i ^ n c  I nJ J ! J L U L  - v  r - u ! v L r q L r v r r J .

acco rdance  w i t h  D .C .  i aw ,  r he  Au tho r i t y  sha l l  ba rga in  w i l h  t he
Loca f  Un ions  ove r  t he  impac t  and  e f fec t  o f  i t s  exe rc i se  o f
enumera ted  Managemen t  r i qh t s .  I n  add iL i on ,  Lhe  Au tho r i t y  sha l f
ba . r r i n  ove r  s  r h i ^ c t s  Lha t  have  oLhe rw i se  been  deemed  nego t i ab le
unde r  t he  D .  C .  Law .

2 .  The  Au tho r i t y  sha l l  g i ve  the  p res iden t  o f  each  Loca f  Un ion
advance  w r i LLen  noL i ce  o f  changes  i n  pe rsonne l  po l  i c i es f  p racL i ces ,
o r  work lng  cond i t i ons  a f fec t l ng  emp loyees  cove red  by  th i s
Agr :eemen t .  The  Loca l -  Un ions  sha f l  have  the  oppor tun i t v  t o  exe rcase
the i r  f u l f  r i gh t s  t o  ba rqa in .

A r t r c le  33 :  NEW TECHNOLOGY ( in  pe r t i nen t  pa rL  on l y )
Sec t i on  A  *  De f i n i t l on :  New techno logy  sha t f  mean  t he

acqu -s i  L i on ,  Lnc roduc t i on ,  anc l  rmp lemenLaL ion  o I  new  equ ipmen t .
sySLems .  ne thods  ano  o -o^edu rcs  LhaL  have  noL  p r cv i ous l y  h reen  used



ffi
N o s .PERB Case 0 3 - U - 3 4  a n d  0 3 - N - 0 4

Page 5

b V  r h a  A t t l  h c ' r i  t  \ ,  r -  ̂  m ^ r l i  f  ( '  , , ^ . ] - r  ^  ^ -  i  m n r n r z a  a r r  i s l  i n . r  A r r f  h ^ r i  f  vI  y ,  u v u a L c  u !  f r L ' y ! v v E  s ^  L J L f  r r Y  n u L r r v ! r L - t

p rocesses  by  a  subs tan t i a ]  measu re .

Sec t i on  B  -  Un ion  No t i f i ca t i on  Requ i . r emen ts :  The  Au tho r i t y
sha f l  consu f t  w i t h  t he  app rop r i a te  Loca i  Un ion (s )  a t  t eas t  s i x t y
(60 )  ca lenda r  days  p r i o r  t o  t he  acqu i s i t i on  o r  imp lemen ta t i on  o f

; n v  n a w  f a r h n n l  ^ ^ \ ,  f h A t  m r r r  r r . i r r a r e o  l  r r  i m n : c r  o m n l  n r r o o c  T { . \  
' 1  ̂ ^ -L v 9 y  L r r u u  I L q t i  q u v r ! J U f y  ! ,  | J d u L  E r L L p r - L , y E r D

t han  f o r t y - f i ve  (45 )  ca lenda r  days  p r i o r  t o  t he  imp lemen ta t i on  o f
sucn  equ rpmen t  o r  sys tem,  t he  Au tho r i t y  sha l l  p rov i de  w r i t t en
r . . \ f  i  / - a  f  .  + h 6  - h ^ r ^ n r i a t e  T , o r - a  I  l l n i / r n r , s t  j - h a f  s h a l  l  i n r - l r r d e  t h e! u L  s  L  v r r f v r r  \ - /

f o l l o w i n g :

1 .  The  Au tho r i l y ' s  desc r i p t i on  o f  t he  new  techno logy  o r  sys tem and
the  t im ing  f o r  imp lemenraL ion .

2 .  The  Au tho r -L ty ' s  assessmen t  o f  Lhe  impac t  on  cove red  empfoyees .
3 .  The  Au tho r i t y ' s  assessmen t  o f  whe the r  t ra in ing  sha f f  be

- requ i red  fo r  emp loyees  a f fec ted  by  the  imp lemen ta t i on .  I f
t r a i n i ng  i s  r equ i red .  Lhe  no t i ce  sha l l  desc r i be  t he  t r a i n i ng
oppo r tun iL i es  t ha t  Lhe  Au tho r i Ly  sha f l  p rov i de  aL  i t s  expense .

4 .  The  Au tho r i t y ' s  assessmenr  o f  t he  economic  impac t  o f  t he
i rnp le rnen ta t i on  on  the  Au tho r i t v ,  s  ope ra t i ons .

The  app rop r i aLe  Loca I  Un ion (s )  sha .L - t  be  p rov idec l  w i t h  t he
oppo r tun i t y  t o  exe rc i  se  j t s  f u I l  r i ghLs  Lo  ba rga in  unde r  pa r t  I I ,
A l t i c l e  4 ,  SecL ion  B f  Managemen t  R ighLS ,  f o_L low j  ng  consu l t a t i on  and
no t i ce  o f  t he  i n t r oduc t i on  o f  new  techno logy .  Howeve r /  such
barga in ing  sha f l  no t  de fay  the  imp lemen ta t l on  o f  t he  new
techno logy .

IV. Sumrnarrr of Proceedj-nss and Undisputed Facts

CompLa-LnanLs ,  Amet ' i  can  Federa r ion  o f  Governmenc  Empfoyees
(AFGE) .  Loca l s  63 I  ,  812 ,  2553 , .  Amer i can  Fede ra t i on  o f  S ta te .  Coun ty
and  Mun i  c ipa l  Emp loyees  (AFSCME)  ,  Loca l  209 I ;  and  Na t j -ona t
Assoc ia t i on  o f  Gove rnmen t  EmpLoyees  (NACE) ,  Loca l  R3 -05 -06  a re  t he
p v ^ l  : 1 s i r r +  h , r  r ' r : i  n  i  n r  r p r i r o q o n l  : r i  r r a c  n f  h :  r c l a i  n i n . r  r r n i  i -  c m n l ,' -  r  *  f y e e s
o f  WASA,  and  a re  pa r t i es  to  the  Mas le r  Ag . reemen t  on  Compensa t ion
and  Work ing  Cond - i  L  i ons  (Ex  J -1 )  .  Co I l ec t i ve l y .  t hey  have  been
C e r f . i f  i e c l  h v  D E R R : q  l - n . r ' n c r c r -  i . n  I l - i t  l I .

' A F G E /  L o c a l  6 3 1 ,  r e p r e s e n t s  a p p r o x i m a t e l y  2 0 0  b a r g a i n l n g  u n i t
e m p f o y e e s  i n  E n g i n e e r i n q  a n o  T e c h n . r a l  S e r v . c e s ,  W a s t e  W a r e r  T r e a r m e n t
a n d  P r o c u r e m e n t .  A F G E /  L o c a I  8 7 2 ,  r e p r e s e n t s  a b o u t  1 9 0  e m p l o y e e s  i n
. ^ l a L e r  S e r v , c c s  a n d  W a t . e i  t 4 a n d g e m e n t  a n d  B i l i i n q .  A F G E ,  I o c a l  ? 5 5 3 ,
r e p r e s e n t s  a b o u t  5 9  S e w e r  S e r v i c e s  e m p l o y e e s .  A F S C M E ,  L o c a l  2 0 9 1 .
r e p r e s e n t s  a p p r o x i m a t e L y  3 4 0  e m p f o y e e s  w o l k i n g  i n  S e w e r  S e r v i c e s ,
l 4 a . n . e n a n r - e  S e r v i c e s ,  M o r e r . c l  M a n a g e m e n r  t n d  F a c i l r t i e s  o n d  S e c u r i t y .
N n C t r ,  L o c a l  R 3  0 6 ,  r e p r e s e n t s  a o o L L  2 2  - a m p : o y e e s  i n  B u d g e t  a n d  F i n a n c e .
( T r .  p p .  3 3 - 3 4  )  .
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WASA i s  respons ib fe  w i th  p rov id ing  po tab le  wa te r  and  sewage
co l f ec t i on  t o  t he  D i s t r i c t  o f  Co fumb ia  me t ropo l i t an  a rea .  I t
emp loys  more  than  800  i nd i v idua ls .  I n  1999 ,  WASA was  removed  f rom
the  D i s t r - i c t  o f  Co lumb ia  pay ro ] ]  s ys tem and  rhe  f o l l ow ing  yea r .  i t
es tab f i shed  i t s  own  pay ro I . L  and  pe rsonne l  sys tem wh j ch  rep laces  t he
manua f  sys tem p rev ious l y  used  to  reco rd  t ime  and  a t tendance .  I n
? n n l  i +  r ^ " ^  - n r i n r r t a r i - - , ' l  r i m e  a n d  a t  l - a n d a n r - F  s \ / s f  c m ,  I tu E v c t w P c l r  a  l v r . L P u L L !  q j J L U I ,

i  '  $  r ^  r  ^ v s r p r r  t h a t  r e o r r i  r e s  a n  i d e n t i f i c a t i o n  d e v i c eI  q L c u  r j J L L

I and ]  has  a  da ta  co l l ec t i on  te rm ina f  t ha t  co l . Lec ts .  .  .  da ta  w l th
respec t  t o  t ime  and  a t t endance " .  (T r ,  p .  I 02 ) .  The  new  sys tem
u t i - I i zes  i denL i f i caL ion  badges  a l so  kno r ' ?n  as  f ac i l i t y  access  ca rds
(FAC) ,  t ha t  a re  " sw iped"  by  emp loyees  a t  da ta  co l fec t i on  te rm ina l s .
Emp loyees  sw ipe  the i r  ca rds  th r :ough  one  o f  t he  da ta  co l l ec t i on
te rm ina l s  be fo re  and  a f te r  t he i r  t ou rs -o f -du ty  and  funch  pe r iods .
The  da ta  co l fec t i on  te rm ina l s ,  p laced  a t  va r i ous  l oca t i ons ,
au tomat . i ca f  l y  reco rd  t ime  and  a t tendance  each  t ime  they  a re  sw iped ,
The re  i  s  a l so  a  secu r i t y  componenL  .  The  ca rd  has  t he  E rnp foyee ' s
p i c tu r :e ,  wh ich  se rves  as  an  i den t i f i ca t i on  badge ,  and  a l so  con t ro l - s
access  i n to  ce r t a i n  a reas .  (T r .  p ,  103 )  .  The  sys tem i s  agency -w ide
and  a f fec ts  ba rga in ing  un i t  emp loyees  as  we f l  as  non -un1on
cmp loyees .

Tn  Lhe  Un fa i r  Labo l '  P rdcL i ce  Comp l  a i n t ' ,  t he  Un ions  con tend
Lha t  "RespondenL  has  re fused  t o  ba rga in  ove r  Lhe  lmp femen ta f  i on  o f
new emp loyee  i den t i f i ca t i ons  ca rds  and  new e fec t ron l c  t ime  cLocks
tha t  w i l l  be  used  fo r  t ime  and  a t tendance" .  Comp la inan ts  ma . in ta in
thaL  rhey  souqhT  Lo  ba rga in  on  aL  . l eas t  two  occas ions ,  buL  we . re
rebu f fed  by  Responden t .  I n  t he  amended  comp la in t ,  t hey  add  the
a l  I  ega t i  on  t haL  b iASA  dea l  t  I  i  r ec l  I  y  w i  t h  emp loyees  abou t  r he
imp lemen ta t i on  o f  new badges  and  t ime  c locks  wh i fe  re fus ing  to
ba rga  .  n "  w j  t h  Lhe  Un ions .

The  Un ions  con tend  tha t  t he  new sys tem i s  no t  mere l y  new
Lechno logy .  bu t  r a the r  i s  " pa r t  o f  an  ove ra l l  p rog ram tha t  has
mdLe r i a l l y  changed  pay  and  l eave  poL i c i es  and  c rea ted  a  new  bas i s
fo r  d i sc : i  p l i ne  t ha t  had  no t  p rev ious l y  ex i s t ed " .  (T r ,  p .  13 ) .
The re fo re ,  f he !  aonLend  LhaL  'mpJ  emenLaL ion  i s  a  mdnda to ry  sub jec t
o f  ba rga in ing ,  requ i r i r rg  WASA to  g i ve  the  un ions  advance  no t i ce
and  a  mean ing fu l  oppor tun i t y  t o  ba rga . i n  be fo re  imp femen ta t i on .  As
re l i e f ,  Comp la inan t s  seek  a  re tu rn  t o  t he  s ta tus  quo  and  t he
oppo r tun i t y  t o  engage  i n  mean ing fu l  neqo t i a t i ons .

Ba rba ra  M i f t on .  Loca l  531  P res iden t .  t es t i f i ed  t ha t  t he  da t -a
co l f ec t i on  t e rm ina l s  and  e l ec t r cn i c  t ime  c l ocks  we re  d i scussed  a t
' - hc  Novc ,mbe r  2AA?  -abo r  -ma r rage r re r  t  meeL  i nq  -nd  a  n resen ta t i on  was
made .  A f t e r  t ha t  mee t i ng ,  t he  Un ion  p res iden t s  w ro te  t o  Mr .  Cook
ask ing  t o  ba rga in  and  ask ing  f o r  i n f o rma t i on .  (T r ,  pp .  262 -264 ,
Ex .  J -24 )  .  The  w i tness  reca l  l ed  tha t  t he re  were  no  l abo r -managemen t
mee t ings  i n  December  ?AA2  anc l  January  2003 ,  and  tha t  a t  t he
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Februa ry  2003  mee t ing ,  when  the  Un ion  p res iden ts  asked  Mr .  Cook  why
h e  h . : d  n . l t  r o q n ^ n d a d  f o  I h e i r  I F f f e r -  . r n c l  h e  i n f O r m e d  t h e m  t h a t  h e
had .  She  had  no t  r ece i ved  t he  l e t t e r ,  and  ob ta i ned  a  copy  a f t e r
t he  Feb rua ry  mee t i ng .  (T r ,  pp .  266 -268 ,  Ex .  J -28 )  .  Ms .  M i l t on
Les t i f i ed  Lha r  Lhe  Un ions  responded  Lo  Lhe  I e t t e r  by  ask ing  h i s
ava i l ab i l - i t y  t o  ba rga in .  She  s ta ted  t ha t  t he  Un ions  ra i sed  t he
mat te r  aga ln  a t  t he  May  mee t ing .  (T r ,  p .  269 )  -

Ms .  M i l t on  t es t i f i ed  she  rece i ved  Mr ,  Cook ' s  May  14  response
sho rc l y  a fLe r  t he  un fa i r  } abo r  p rac t i ce  comp la in t  was  f i f ed .  (T r ,
p .  210 ,  Ex .  J -2E )  .  she  s ta ted  t ha t  t he  f e t t e r  con ta i ned  WASA,  s
f i r s c  o f f e r  t o  ba rgd in f  bu t  Lha t  WASA wanLed  p roposa .Ls  f r om the
Un ions  f i r s t . C o m n l a i n a r - l - s  r - . . \ n t  F n . l  I  h l t -  - i h ^ a  r  L a  h , r r h o s e  O f

t  ime  c l ocks  Ls  t o  keep  t r ack  o f  L ime  f o r  t he  pu rpose  o f
compensa t lon  and  bene f i t s ,  i t  " i s  i t se l f  a  work ing  cond i t i on  and  i s
t he re fo re  nego t i ab le " .  (Neqo t i ab iL i t v  Appea l  ,  p .  2 ) .  Ms .  M i I t on
s ta ted  the  Un ions  cou fd  no t  make  wr i t t en  p roposa ls  abou t  t he  t ime
c locks  because  i t  l acked  l n fo rma t ion  s ince  the  Un ions  d id  no t  know
aL I  o f  t he  i s sues  and  aspec t s  o f  r - he  chanqes .  She  c l a imed  t ha l  t he
Un jons  we re  g i ven  "Leeny  b i Ls  and  b i t es "  o f  j n f o rmaL jon  caus ing  t ' a
I o t  o f  f r us t r a t i on " .  (T r ,  pp .  300 -301 ) .  WASA d id  no t  p rov ide
answers  to  the  ques t i ons  ra i sed  by  the  Un ions  i n  i t s  June  10
.Le t t e r f  buL  ra rhe r  i nv i t ed  Comp la inan t s  t o  a t r end  d  meeL jng  on  June
13 .  (T r ,  pp .  210 -212 ,  Exs  2E ,  2G) .

WASA 's  Cenerd l  l . { anaqer  no t  j  f  i  ed  I , iASA emp loyees  abou t  t he
lnp lemen ta t i on  o f  t he  new  sys tem by  l e t t e r  da ted  May  21  ,  2003 .  ( l r ,
p .  37 ,  Ex  U-2  )  .  Acco rd ing  to  the  w i tness ,  t he  new t ime  c .Locks  i , ne re
imp lemen ted  on  o r  abou t  Augus t  9 ,  2003 .  (T r .  p .  48 ) .

The  w iLness  res r  i  f i ed  she  pa rL  i c i pa ted  i n  nego r  j  a t  i  ng  rhe
recen t  Mas te . r  Ag reemen t ,  and  rhaL  Lhese  mdLLe rs  we re  no t  r a i sed
w h i l e  - h c  n a r  i  r r q  w e r e  i n  . t e o n r i a f  i o n s .  n ^ r - i ^ r r l e r l v  r ^ ' h , - n  " n e wt u l j v L r u L r v r r J  '  ! v  '  q '  t l

L e c h n o l o g y "  a s  c o n L e m p l a c e d  i n  A r L r c I e s  4  a n d  3 3  w a s  d j s c u s s e d .
( T r ,  p p .  5 B - 5 9 ,  E x  J - 1 ) .

T h e  U n i c n s  c o n L e n d  L h a L  r h e  n e w  s y s r e m  h a s  c h a n q e d  p r a c t r c e s
r e l a t e d  t o  f e a v e .  M s .  M i - l t o n  t e s t i f i e d  t h a t  e m p f o y e e s  n o w  t a k e
l e a v e  i n  I  i f t e e n  m - l n u L e  j  n c r e m e n t s /  w h e r e a s  b e f o r e  e m p  L o y e e s  w e r e
o o i d  o n  a n  h o r r r l r r  h . s i q  r n r  r F . - r r r l  - l r  r i m a  l ^ \ / a o  r o n . \ r t i  n n  1 fu '  I  t I L P

minu tes  l a te  wou ld  have  t o  t ake  f eave  f o r  a  f u l l  hou r .  ( (T r ,  pp .
43 ,  6 l  ,  Ex  U -3 )  . A n . i r  r a r  r h : n n a  : - . ^ r d i  h d  r -  l h a  u r i t a o c c t s
i ha t  emp loyees  a re  now pe rm i t t ed  to  " sw ipe  i n "  on l y  f i f t een  m inu tes
be fo re  the i r  t ou rs -o f -du ty  whereas  be fo re  they  cou . l d  s ign  i n
wheneve r  t hey  go t  t o  wo rk .  ( l l r : ,  pp .  44 -45 ,  Exs  U -3 .  U -4 ) .  She
po ln l -ed  to  a  men to randum f rom the  superv i so r  o f  t he  soL ids
p rocess lng  sec t i on  teL l i ng  emp loyees  tha t  now tha t  t hey  we . re
t r a i ned  on  t he  new  sys tem,  t hey  had  t o  sw ipe  i n  no  ea r l i e r  t han  15
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minu tes  be fo re  the  tou r -o f  du ty  and  no  . l a te r  t han  seven  m inu tes
a f te r  t he  end ,  because  to  do  o the rw ise  wou fd  resu f t  i n  unau tho r i zed
ove r t ime ,  The  memorandum s ta ted  t ha r  emp loyees  wouLd  be  sub jec t  t o
d i sc i p l i na ry  ac t i ons  i f  t he  p rob lem became  " repe t i t i ve " .  (Ex  U -4 ) .
She  t esL i t i ed  rha t  emp loyees  we re  no t  r ece i v i ng  co r rec t  pay  s i nce
the  new sys tem was  i ns ta l l ed  and  s ta ted  tha t  t he  handwr i t t en  me thod
was  more  accu ra te .  She  no ted  tha t  a  g r i evance  rega rd ing  the
accu racy  o f  t he  t ime  c l ock .  (T r ,  pp .  218 -286 ,  Ex  U -8 ) .

Ms .  M i l t on  s ta ted  tha t  t he  Un ions  sough t  l o  ba rga . i n  ove r
WASA 's  dec i s ion  to  imp lemen t  t he  new sys tem.  The  w i tness  tes t l f l ed
tha t  t he  Un ions  sough t  t o  have  the  i ssue  o f  WASA/  s  . re fusa .L  to
ba rga in  on  t hese  ma l t . e r s  a t  Lhe  Feb rua ry  18 ,  2003  and  May  20 ,  2OO3
labo  r -managemen l  mee t ings .  (Ex  U-7 ) .  She  s ta ted  tha t  t he re  was  no
d iscuss ion  o f  e fec t ron i c  t ime  c focks  a t  any  fabo  r -managemen t
n . a r l  n F r q h i n  m A A f  i n ^ .  (T r ,  pp .  21  4 -215 ) .  Ms .  M i f t on  t es t i f i ed  t ha t
aL  one  po in t  she  o f l e red  da tes  Lo  Mr .  Cook ,  by  i nd i ca r - l ng  t ha t  t he
Un ions  cou ld  ba rga in  t he  nex t  week ,  buc  rha t  he  responded  t ha t  WASA
was  no t  yeL  - r eady  ro  ba rga in .  tT r ,  p .  306 )  .  The  w i t ness  s ta ted
tha t  i n  response  to  the  Un ions '  e f fo r t s  t o  engage  in  fu f f
ba rga in ing ,  WASA s ta ted  i t  wou ld  ba rga in  on l y  ove r  " impac t  and
e f f ec t " .  (T r ,  p .  46J .  Ms .  M i l t on  t es t i f i ed  t ha t  t he re  we re  two
mee l - i ngs  on  t hese  i s sues .  AL  Lhe  second  meeL  i ng ,  on  o r  abouL  June
13 ,  2003 ,  Lhe  Un ions  t o l d  monaeemen t  t hey  we re  enL iL l ed  t o  engage
in  f u l L  ba rga in i ng  ove r  WASA 's  dec j s i on  t o  imp lemen t  Lhe  po l i c y ,
(T r .  p .  41 ) .  Ms .  M i f t on  added  t he re  was  one  add l t i ona l  mee t i ng
tha t  she  had  no t  a t t ended .  (T r ,  p .  50 ) .

Ms .  M i l t on  t es t i f i ed  t ha t  i den t i f . i ca t l on  ( ID )  badges  we re  no t
ne \ {  Lo  emp loyees .  bu1 -  LhaL  p r i o l  t o  Lhe  new  sysLem.  t he  ID  badges
d id  no t  i n te r face  w i th  the  pay ro f f  sys tem and  d id  no t  con t ro f
access .  The  w i t ness  s ta ted  t ha t  t he  Un ions  d i d  no t  d i sag r : ee  t ha t
access  to  the  fac i f i t y  was  a  secu r i t y  i ssue  and  rese rved  as  a
manaqemen t  r i gh t . ,  bu t  t ha t  t he  Un ions  were  conce rned  w i th  the
L imekeep ing  aspecL .  {T r ,  p .  104 ) .

WASA -onLends  rhaL  rhe  new  sys tem i s  " r r u l y  a  k i nd  o f  new
techno logy  con temp la ted  by  the  pa r t i es  i n  t he i r  con t rac t  as  a
managemen t  r l gh t " .  (T r ,  p .  17 ) .  I t  ma in ta i ns  t ha t  t he  new  sys tem
i  n n r . r r r c s  r n d  l n  l a  - r . c  ,  v  :  e t  i  n . r  n r / - \ 1 - F r ^ r ' F A S  ' n r  f  - a c k i  r o  l i  m e  a n dv '  v u u  \  1 u

a t tendance .  Imp f  emen t ra t  i  o l r  o f  t he  sys tem,  WASA a rgues ,  does  no t
chanqe  any  t e rm  o r  cond i t i on  o f  emp loymen t .  (T r ,  pp .  19 -20 ) .
Respunden t  es t ima tes  t ha t  mo re  t han  300 ,000  t lme  shee ts  we re
pLocessed  manuaL ly ,  and  e .ech  t ime  shee t  had  to  be  en te red  manua l l y
by  a  t . | nekeeper .  Tha t  i s  no  l onger  requ i red .  WASA con tends  tha t
the  new sys t -em reduces  Lhe  t i ke l i hood  c f  e r ro r  and  saves
s rgn r f  i can t  t ime  and  . t : esou . r ces .
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W A S A  a l l e g e s  L h a t  i t  m e t  i L s  o b l i g a t i o n  b y  o f f e r j n g  t o  b a r g a i n
/ ' \ \ ' F r  r h 6  i m ^ : - t -  r h ^  6 F f  e r : f  s  o f  F h e  n o w  q \ / s l - e m .  h U t  t h a t  t h e  t l n i O n Sr r E w  r ' l  r  L L r L r ,

- c i o c r a ' l  i  r c  a f  F - -  t ) e s n i  f  F  f h e  f ^ r m ^ l  r p i c r - f  i n n  t 4 T A s A  . ^ n t A n d S  i t! € l  ! L  L r v r r a

comnun ica ted  w i th  the  Un ions  and  imp femen ted  many  o f  t he  changes
sugges ted  by  t he  Un ions . (T r ,  pp .  136 -139 )  .  Responden t  c f a ims
the  nego t iab i l i t y  appea f  shou fd  be  d i sm issed  because  " the re  i s  no
i ssue  o f  nego t i ab i l i t y  be fo re  the  Board , ,  s i nce  the  WASA "neve r
commun icaLed  in  wr i t i r o  j -  h . r r  i  F  , ^nnq  i r l c ra ' - l  t he  spec i f  i c  p roposa l  t o
be  nonnego t i ab ]e " .  ( Jd )  . A l  f  e r n : t  i  r z o l  r r  i  1 -  f  h . e l -  l -  h F

nego t iab i l i t y  appea l  shou fd  be  d i s rn i ssed  as  un t i ne l v .

WASA con tends  tha t  i t  kep t  Un ion  feadersh ip  fu l t y  i n fo rmed
th roughou t  t he  p rocess  o f  deve lop ing  and  imp lemen t ing  the  new
sys lem.  and  f u r t he r  t ha r  i t .  me t  i t s  l ega l  ob l i ga t i on  by  o f f e r i ng  t o
engage  rn  rmpac t  and  e f f eccs  ba rga in :ng .  Members  o f  i t s  t ask
fo rce ,  headed  by  Con t ro l l e r  O fu  Adebo ,  me t  w i th  Un ion  l eadersh ip
fo rma l l y  and  i n fo rma l l y  a l t hough  no  Un ion  l eaders  were  on  the  task
fo rce .  S tephen  Cook ,  Manager  o f  Labor  Re fa t i ons ,  s ta ted  he  was
appo in ted  to  the  task  fo rce  because  WASA knew i t  had  Lo  ' . i n fo rm and
educa te  emp.Loyees  and . . . un ion  l eadersh ip  rega rd rng  wha t  we  we . re
do lng ,  why  we  were  do lng  i t ,  how we  were  do inq  i t .  So  1 t  was  an
rn teg ra l  pa r t  o f  t he  p lann ing  p rocess ,  t o  educa te  and  i n fo rm, , .  (T r ,
p .  113 )  .  14 r .  Cook  Les t i f i ed  rha r  Un ion  l eade rs  we re  f i r s t  g i ven
in fo rmaL ion  ac  a  l abo r  manaqemenr  mee t i ng  i n  app rox imaLe l y  OcLobe r
2002  wh i ch  was  a t t ended  by  t he  f i ve  Un ion  p res iden t s .  He  sa id
members  o f  t he  Lask  f o r ce  i nvo l ved  i n  pay ro l l  and  secu r i t y
pa r t i c i pa ted  i n  t ha t  mee t i ng .  (T r ,  pp .  114 -1 f5 ) .  WASA a l so
p rov ided  fo rma l  w r l t t en  i n fo rma t . i on  and  responses  as  we l l  as
i n fo rma f  co runun i ca t i ons .  (T r ,  pp .  I \ g - j - 22 ,  Exs  . l - 2 ,  A -1 ) .

Mr  .  Cook  tes t  i  { i ed  Lha t  ! {ASA was  p repa  red  r  o  engage  in
ba rga in ing  ove r  t he  impac t  and  e f fec ts  o f  t he  new sys tem,  bu t  t ha t
t he  Un ions  decL ined  i t s  o f f e r .  (T r ,  p .  193 ) .  He  s ta ted  t ha t
mandgemen t  wds  p repa red  Lo  en te r  j n t o  rmpac r  and  e f f ec t s  ba rga in i ng
a t  t he  June  mee t ing /  bu t  t ha t  t he  un ions  s ta ted  they  wan ted  to
engaqe  i n  f u l l  ba rga in i ng :

We  go t  t o  t he  mee t i ng . . . t hey  we re  say ing ,  "we f f ,  we ' r e
no t  he re  to  impac t  and  e f fec ts  nego t i a t i ons ,  we  be l i eve
tha t  t h i s  i s ,  .  .  "  I  t h i nk  t hey  used  t he  t e rm  fu l l
ba rga in rng . . .  (T r ,  p .  134 )  .

The  w i t ness  s ta ted  t ha t  t he  i nd i v i dua l s  a t t end ing  t he  mee t i ng  on
beha l f  o f  WASA d id  no t  l eave  the  mee t ing ,  h )u t  ra the l :  r ema ined  and
en te red  i n to  a  d i scuss ion  w iLh  Un ion  l eade rs ,  i nc l ud ing  Ms .  M i f t on ,
on  va r i cus  i s sues .  Mr .  Cook  t es t i f i ed  t ha t -  he  cons ide red  rne
meeL rnL l i ;  i l  . J t e  r nd  Augus i  w i r h  Un ion  , eade rsn ip  co  be  ba rga in i ng .
{T r . ,  p .  168 ) .  He  t es t i f r ed  t ha t  ma r }agemen t  r esponded  t o  a l t  o f  t he
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ques t i ons  ra i sed  by  Un ion  l eaders ,  and  tha t  t ' t he re  was  a  back  and
F n r r h  d i r ' l n n r r a  : n r ]  n r ' ^ - r i n - -  - - n  / T r  n  1 ? ' l )

Y u s  q r l u  v u s - L t \ , r L r  \ r i f  y .  r , J / ,

Mr .  Cook  tes t i f i ed  tha t  t he  new sys tem does  no t  change  wha t  i s
requ i red  o f  emp loyees ,  - i , e . ,  t ha t  t hey  repo r t  t o  wo rk  on  t ime  and
t h a l -  t  h c v  r c n n r f  r  h a i r  t  i m o  r n c r r r r l -  o l  r r  l T r  n  I 2 5 )  l v a n : f l F r qu v e r L u u v f , y r  \ f ! ,  y .

had  and  con t i nue  to  have  d i sc re t i on  to  excuse  ta rd iness .  (T r ,  p .
126 )  .

W i th  rega rd  to  new techno logy ,  Mr .  Cook  tha t  WASA compf ied
w i th  a f l  no t l f i ca t i on  requ i remen ts  imposed  where  the re  i s  no
adve rse  impac t  an t i c i pa ted .  (T r ,  pp .  187 - l - 89 ,  Ex  J -2D)  .

O lu  Adebo  tes t i f i ed  tha t  he  has  been  WASA Con t ro l f e r  f o r
app rox ima te l y  two  yea rs .  He  i s  t he  WASA o f f i c i a .L  respons ib le  fo r
i m n l e m e n r ' n o  i h e  r J : i a  c o l l e c f  j o n  s v s t e m  n r n i a . - t  H e  e : r n l ^  i n e . ' l  t h a tr r  J  j  r  L U r t '  P ,  v J  v v !

t he  da ta  co l l ec t i on  sys tem i s  ma in l a i ned  unde r  pay ro f l  because  i t
i s  a  " key  t oo -1 "  f o r  ga the r i ng  t imekeep ing  i n l o rma t  i on .  I t  i s  a l so
in teo ra ted  w i t h  r he  se r : r r - i  r \ /  s \ / s t -  Fm -  Mr .  Adebo  s ta ted  t ha t  i n
> ^ . 1 i  t  i ^ -  - ^  - - r ? i ^ ^  / o r k  h o  r s  f n r  e n n i o V e e S  w h O  w e r e  i n V O I v e d  i n!  u !  u l L P  r  v  j

t ' m e k c e n i n n  w l - o r  i t  r ^ r r q  . r n  n : n p r  i h a  n a w  q r r q l  p m  h a s  a l s n  r e d u c e dy u t / ! ! |

t he  amoun t  o f  t ime  needed  by  the  emp loyee  to  f i l l  ou t  t ime  shee ts .
The  w i tness  tes t i f i ed  tha t  t he  new svs tem i s  more  accu ra te  than  the
manua l  paper  one .

Acco rd ing  to  Mr .  Adebo ,  seve . ra l  t ask  fo rces  were  c rea ted  i n
approx ima te l y  January  2003  to  dea f  v , / i t h  t he  t rans i t . i on  to  the  new
sys tem.  (T r ,  p .  220 ) .  The  s tee r i ng  co rnm i t t ee  cons i s ted  o f  t he  Mr .
Adebo  and  the  d i rec to rs  o f  t he  human  resou rces  (HR)  and  i n fo rma t ion
rechno logy  (LT )  depa rLmen ts .  The  peop . l e  r espons -b le  f o r  pu l t i ng  Lhe
i  - f  r a s t r , r . f  r r r e  I  n o o f  h e r  w e - a  F : r f  n f  l - h e  t a S k  f o r c e .  T h e r e  t v a s  a
f unc t i ona l  t ask  fo rce  w i th  pay ro l l  and  HR s ta f f r  i nd i v idua .Ls  who
unde rs tand  t he  ' t i n t r i cac ies  o f  t he  d i f f e ren t  se tups " .  (T r ,  p .
219 )  .  The re  was  a  commun ica t i on  team "cha rged  w i th  mak ing  su re  tha t
t he  message  t ha t  was  de l i ve red  was  cons i s ten t  and  accu ra te . . . t o  a f f
emp loyees  and  eve ry  end  use r " .  ( f d )  .  F ina l l y ,  t he re  was  a  team,
made  up  o f  p ro jec t  t eam members  who  go t  emp.Loyees  i nvo fved  1n
se t l - i ng  up  some o f  t he  p rocedures .  ( f d )  .

N ' l r .  Adebo  Les t i f i ed  Lha t  he  f i r s r  commun ica Ied  w i t h  oa rga - i n i nq
un i t  emp loyees  i n  Oc to l l e r  o r  November  2002  when  he  b rcugh t  a  new
t ime  c lock  t -o  a  mee t ing  o . rgan ized  by  Mr .  Cook  wh ich  was  a t tended  by
a l l  t he  Un ion  p res iden t s  and  some  sen io r  manage rs .  M . r .  Adebo
s ta ted  t ha t  cop ies  o f  a  schema t i c  d i ag ram o f  how  the  sys tem wou ld
ope ra te  we re  d i s t r i bu ted .  (T r .  p .  220 ,  Ex  A -L ) .  A f t e r  t h i s
neeL -  ng ,  r - he  w i  r ness  s t . r Led ,  Lhe  pa . r t i es  me t  "p rac r i  ca l l y  eve . r y
monLh"  aL  l abo r -man -g€menL  anq , / o r  I dbo r -nanagemen t  pa rLne rsh ip
neeL inqs .  (T r ,  pp .  22 j ,  243 -244 )  .  Hc  sLdLed  t haL  ne  pa r t i c i pd ted
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i n  WASA 's  responses  to  the  Un ions  on  January  30 ,  2003  and  May  14 ,
2003 .  (T r .  p .  225 ,  Ex  J -2B  and  D )  .  M r .  Adebo  t es t i f i ed  t ha t  t he  da ta
co l fec t i on  te rm ina l s  were  d i scussed  a t  eve ry  I  abo r -managemen t  and
pa r tne rsh ip  mee t i ng  he  a t t ended  du r . i ng  t h i s  pe r i od .  (T r ,  p .  246 ) .

The  w i tness  tes t i f i ed  tha t  t he  Un ions  had  "1npu t "  i n  t h i s
p rocess .  (T r ,  p .  229 ) .  He  s ta ted  t ha t  i n  add i t i on  t o  t he  mee t i ngs
and  fe t te rs ,  t he re  was  "a  fo t  o f  i n fo rma l  con tac ts ,  l i t e ra I l y
ha l lway  con tac t s ,  t e l ephone " .  (T r ,  p .  226 ) .  He  no ted  t ha t  t he
Co f imun ica t i on  Team L r ied  to  t 'manage  the  commun ica t i on  I t o ]  make
su re  t ha t  t he  message  was  cons i s ten t " .  (T r ,  p .  221 ) .  M r .  Adebo
s ta ted  tha t  he  spoke  w i th  "eve ry  s lng le  un ion  p res iden t "  abou t
the i  r  conce rns  and /o . r  ques t i ons  rega rd i  ng  the  da ta  co ] l ec t . i on
te rm ina f s .  (T r ,  p .  228 ) .

Acco rd ing  to  Mr ,  Adebo ,  " round ing  o f f "  was  imp lemen ted
because  managemen t  ag reed  w i th  rhe  Un ions  tha t  empfoyees  cou ld  no t
a l l  c l ock - i n  o r  c l ock -ou t  a t  Lhe  p resc r i bed  L ime ,  bu t  r n i gh t  have  t o
wa i t  on  l i ne  fo r  seve ra f  m inu tes .  The  w i tness  s ta ted  he  add ressed
the  i ssue  o f  " round ing  o f f "  a t  mee t ings ,  f o rma l  and  i n fo rma . l  .  He
s ta ted  t ha t  t he  i s sue  was  d i f f i cu l t  because  i n  add i t i on  t o  s ta r t
and  end  t ime ,  emp loyees  take  l unch  and  o the r  b reaks .  He  tes t l f l ed
thaL  a t  t he  Auqus t  8  meeL  Lng  w i t h  t he  Un i  on  p res iden t s  t he
"ove rwhe lm ing  p re fe rence "  was  t o  go  w i t h  t he  w ide r  r ange /  i . e . ,  15
minu tes .  (T r ,  pp .  232 -233) .  A l so /  due  to  the  recommenda t ions  f rom
the  Un ion  p res lden ts  and  the  task  fo rce ,  t he  number  o f  t ime  c .Locks
was  i nc reased  and  add i t i ona l  l oca t i ons  we re  added .  (T r ,  p .  235 )  .
He  noLed  Lha t  i f  : n  emp- l oyee  f o rge t s  r o  sw ipe ,  Lhe  f o rmer  p rocedu re
w i l f  be  used ,  i . e . ,  use  o f  manuaL  enL ry .  Mr .  Adebo  t es t i f i ed  t ha t
au tho r i za t i on  o f  ove r t lme  has  no t  changed .

Mr .  Adebo  s ta ted  he  a t tended  a  S tee r ing  Commi t tee  mee t inq  w i th
Un ion  p res iden ts .  He  d id  no t  remenber  the  da te .  bu t  reca l l ed  tha t
Mr .  Cook  had  to fd  h in r

we  had  to  ba rga in  o r  someth ing ,  t ha t  we  wen t  i n to
ba rga in ,  and  the  un ion  sa - id  they  were  no t  he re  to  ba rga in
o r  someth ing ,  t ha t -  t hey  had  a  cou t : t  case .  So  we  sa t
t h rough  and  u /en t  t h rough  abou t  a  coup le  o f  hou rs . . .And  so
we  wen t  t h rough  and  d id  a  back  and  fo r th  answer ing  the i r
ques t i ons .  (T r .  p .  250 ) .

V. Analysis,  Findinqs and Conclusions
A t  i s sue  i n  t hese  conso f i da ted  ma t te t : s  i s  f he  ob l i ga t i on ,  i f

any ,  WASA ras  requ  i r ec r  co  saL i s l y  p r i o r  r o  imp lemenr i ng  t he  new
sys tem w i t h  i t s  a t t endan t  t imekeep ing ,  a t t endance ,  i den t i f i ca t i on
and  secu r i t y  componen ts .  The  Un ions  c l a im  fu l f  ba rga in i ng  was
requr red .  WASA a rgues  fu1 . l  ba rq la in ing  was  no t  requ i red  b , . cause



ffi
N o s .P E R B  C a s e 0 3 - U - 3 4  a n d  0 3 - N - 0  4

P a g e  1 3

imp lemen ta t - i on  o f  t h i s  sys tem was  w i t h i n  i t s  managemen t  r i gh t s .  I f
F r r ' l  h : r n : i n  i - n  u : e  r e o l ; r e . l  -  1 - h e n  k l A q A  c o n m i t L e d  a n  u n f a i r  . I a b o r
p rac t i ce ,  because  i t  ag rees  j t  d i d  no t  unde r take  f u I l  ba rga in i ng
h a f a r o  i  m n  l  o m a n i - : t  i  n r' ' . . . r - - ' , . . ' . . ' * - * - I 1  .  I f  f u t l  ba rga in ing  was  no t  requ i red ,  t he
inqu i r y  mus r  p roceed  t o  t he  nex t  i s sue ,  i . e . ,  d i d  WASA commi t  an
u n f a i r  l a h o -  n r a r : r  i r - e  h r r  F , = i l  i n - r  - . \  a . . i , : . r a  i n  i m n a c t  a n d  e f f e c t s
u d ! r j d _ L r r  r  9 . Comp la inan ts  ccn tend  WASA d id  no t  engage  in  such
ba rga l  n i ng  a l t . hough  i  r  was  requesLed  by  rhe  Un ions ,  wh i l e
Responden t  ma inLa ins  rha t  even  t hough  t he  Un ions  re fused  t o  engage
i n  i m n a c f  a n d  e f  f c n t q  h e r r r e i n i n n  c r r z - h  h r r n , e i r i n r r  t o o k  n l a r : e .  T h ep u r  Y q  r r r r r r Y

i s sue  be fo re  PERB in  the  nego t iab i l i t y  co rnp la in t  i s  whe the r  WASA
re fused  to  nego t i a te  on  the  i ssues  o f  t he  new sys tem du r ing
nego t ia t i ons .  The  Un ions  con tend  WASA re fused ,  a  cha rge  tha t  WASA
oenaes .

A .  D id  A IASA have  a  du ty  to  ba rga in  w i th  Un ions  p r i o r  t o  t he
inp jemen ta t i on  o f  Lhe  new f ime  sys tem o r  was  the  dec i s ion  a
" ,nanaqrea ten t  r i qhL"  requ i  r i ng  i npac t  and  e f fec ts  ba rga in inq?

Managemen t  r i gh ts  a re  those  respons ib i f i t i es  rese rved  to  an
emp loye r ,  wh ich  exempt  i t  f r om the  du ty  i t  wou fd  o the rw ise  have  to
, 3 n n A . r F  i  I  ' , , 1  I  h a - r a i  n i  n r y  h , . f  n r o  r m n l F . n t r n t a t i o n .  A f  L i C l e  4  O f  t h e

Mas te r  Ag reemenL  wh i ch  i nco rpo raLes  D .C .  Code  Sec t i on  1 -618 , I ,
p rov ides  a  qene ra f  de f i n i t  i on  o t  managemenL  rLgh t s .  O f  r e l  evance
he re ,  a re  t he  p rov i s i ons  wh i ch  g i ve  WASA the  au tho r i t y :

a .  To  d i r ec t  emp foyees  o f  t he  Au tho r i t y ;
d .  To  marn ta i n  t he  e f f i c i ency  o f  t he  Au tho r i t y

ope ra t i ons  en t rus ted  to  them;
e .  To  de re rm ine  Lhe  m iss i on  o t  Lhe  Aucho r i t y ,  i t s  budge t ,  i t s

ope ra r : i ons ,  Lhe  number  o f  empLoyees  ass iqned  t o  an
o rgan i za t i ona l  un i t f  wo rk  p ro j ec t  o r  t ou r  o f  du t y ,  and
the  techno logy  o f  pe r fo rm. ing  i t s  work ,  o r  i t s  i n te rna l
secu r i t y  p rac t i ces i  and

f .  To  LaKe  wha teve r  acL i ^n  may  be  necessa ry  t o  ca r r y  ou t  t he
miss ion  o f  t h ' .  A , , f  hn r i  l -  r r  i  n  c rns lgency  s  j _ tua t i ons .

The  Un ions  a rgue  tha t  w i th  the  excep t i on  o f  t he  secu r i t y
componenL  o f  t he  new  sysLem,  wh i ch  [ hey  ag ree  i s  a  managemen t  r i qh t ,
P o  e n ^ n . i a . 1  r ^ , :  c  n h  l  i  z.  - . * ga Ied  Lo  ba rga in  be fo re  imp lemenr i ng  rhe  new
sys len  because  i r  was  a  s i qn i r i can t  cha -ge  f r om Lhe  p r i ( ) r  p roceou res
and  changed  the  te rms  and  cond i t i ons  o f  empfoymen t .  Comp la inan ts
pc in t  t o  " round ing  o f f "  and  Lhe  requ i remen t  t ha t  emp loyees  c lock  i n
o r  ou t  w l t h i n  a  spec i f i ed  t ime  o r  r i s k  d i sc i p l i na ry  ac t i on  as  new
prac t i ces .  WASA,  on  the  o the r  hand ,  con tends  tha t  t he  sys tem comes
w i th ln  the  de f i n j . t - i on  o f  i t s  managemen t  r : i gh ts  and  does  no t
rep resen t  a  ma jo r  change .  t ha t  i l  i s  an  improvemen t  o f  t he  o ld
svs tem.  and  tha t  1 t
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The  Na t iona l  Labor  Re fa t i ons  Board  (NLRB)  has  l ooked  a t  a
number  o f  cases  i nvo t v i ng  changes  t o  t i r nekeep ing  sysLems .  I t  has
made  no  b road  sweep ing  s tandards .  bu t  ra the r  has  examjned  each  case
on  i t s  me r i t s . The  cases  tu rn  on  whe the r  t he  changes  were
s ign i f i can t  and  subs tan r i a l .  See ,  Mu tphy  D iese - l  Campany ,  184  NLRB
?5?  (1970 ) .  BoLh  pa rL ies  j n  t h j s  p roceed ing  have  c i Led  Rus t  C ra f t
B roac l cas t i ng  o f  New York ,  I nc .  225  NLRB 65  (1976)  and  Bureau  o f
Na t i ona f  A f f a i r s ,  I nc .  235  NLRB I  ( 1978 )  j n  t he i r  c l os i ng  b r l e f s ,
so  t he  Hea r i ng  Exam ine r  exam ined  bo th  dec i s i ons  ca re fu l Ly  and  w i t h
pa rc i cu la r  i n t e res t .  Un ions '  Pos t -Hea r i nq  B r i e f ,  p .  14 ,  Pos t -Hea r i no
Br i e f  o f  t he  D i s t r i c t -  o f  Co lumb ia  Ware r  and  Sewer  Au tho r i t v ,  p ,23 -

In  bo th  Rus t  C ra f t  and  Bureau  o f  Na t i ona f  A f fa j r s ,  t he
emp loye rs  had  i ns r i t u red  t ime  c l ocks  w i rhou t  ba rga in i ng  w i t h  t he
Un lons .  The  Board  s ta r ted  l t s  i nou i r v  i n  bo th  cases  w i th  whe the r
a  t  imekeep i  nq  sys tem had  ex i s ted  be fo re  t he  t ime  c l ccks  we re
ins raL led .  l n  bo th  cases f  emp-Loyees  had  been  requ i red  t o  keep  t r ack
o f  Lhe i r  t ime ,  d /be i t  mo re  i n fo rma l  l y .  The  Boa rd  conc luded  t ha t
rhe  emp loye rs  i n  l hese  cases  d i d  no t  commi t  an  un fa i r  l abo r  p rac t i ce
by  "  i n i t i a t j  ng  a  more  dependab le  merhod  o f  en fo r c i ng  i t s
f onos t . : nc i  r no  r r r l F  l - ha f  e r rn l nvees  re r -o r r l  Lhe i r  t ime " .  225  NLRB No .
6 t '  n  1 a "  - , - ^  o ^ - r d  s l a l e d  t  h . r  l  a n  e r r n  l n r r e r  w a s  " F r e e  o  c h o o s er r r  ! , L . y f  v y  E  !  w q r

t he  more  e f f i c i enL  and  dependab le  merhods  f o r  en fo r c i ng  j t s
wo r  kp lace  ruLes " ,  and  t ha r  unde r  Lhe  c i r cums tances  p resen ted ,
" j n t  r oducL ion  o f  r he  L ime  c l ocks  was  bu t  a  pa rL  o I  Lhe  day -Lo -day
manager ia l  con t ro l  wh ich  i t  was  f ree  to  exe rc i se " .  On  the  o the r
hdnd .  i n  cases  i n  wh i ch  emp l  oyees  had  no r  p rev ious l y  been  requ i red
' o  keep  t r ack  o I  t he i r  r ime ,  i he  Boa rd  concLuded  t he  change  was
s iqn i f i canL  and  rhe  emp-Loye r  had  commi r red  an  un fa i r  l abo r  p racL i ce
by  i ns ta l J  i ng  a  t ,me  c l ock  w i f hou t  ba rga in i nq  w i  t . h  Lhe  un ion .
lVaLhan  -L j t t aue r  Ho .sp i  t a  I  Assoc iaL ion ,  229  NLRB 1122  1 I911 )  -

I n  t he  i ns ranc  na t l e - r .  i r  . i s  und i spuLed  Lha r  WASA emp l  oyees
have  a lways  been  requ i red  Lo  keep  r r ack  o t  r he i r  L i ne ,  The  res t imony
r i -  h a  h v - - 6 - . 1  : 6 ^  w a s  i h : .  f  i r e k o F n i n n  . : n r l  a r f  F n d 4 n a e  W e I eL  r  I ' L E  ^ s q P  t r  r r j

p rev ious l y  na rnLd tneo  nanua l l y .  Tnc  MasLe . r  Ag reemen l  se rves  as  l he
app rop r i a re  s ta r r i ng  po in t .  t L  Ls  rep leLe  w i rh  p rov i s i ons  rega rd ing
1 {o rk  hou rs ,  f unch  b reaks ,  r es t  b reaks ,  e t c . .  Sec t i on  L  o f  A r t i c f e
37  p rov ides  t ha t :

Emp loyees  a re  requ i red  to  work  a t  t he  schedu fed  s ta r t i ng
t ime  and  r :e tu rn  f rom b reaks  o r  mea f  pe r iod  on  t ime .

The  MasLeL  Ag ree ren t  does  no t  r equ i re  r ha t  spec i f i c  r e thods
Lo  be  used  by  emp loyees  Lo  r t co rd  L ime ,  on l y  t ha t  accu rd te
t imekeep ing  be  ma in ta ined .  The  Mas te r  Aq . reenen t  i s  a l so  s i f en t  on
" r cund ing  o f f "  o r  d i sc i p l i n i ng  enp .Loyees  who  s i gn  i n  ea r l y ,  Bu t  i n
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. a . i , - l i  t  i  ^ h  1 . ^  1 6 ^ , r i r i h .! ! ! , , 9  accu racy  o I  r epo r t i ng ,  i t  a l so  p rov ides  f o r
manage r i a l  d i sc re t i on :

Occas iona f f y ,  unavo idab fe  c i r cums tances  may  cause  an
emp loyee  to  be  fa te .  Unavo idab le  ta rd iness  f rom du ty  o f
f ess  t han  one  (1 )  hou r ,  f o r  a  bona  f i de  reason ,  may  be
excused  w i t hou t  cha rge  t o  annua f  Leave ,  s i ck  f eave  o r
I  e a v e  w i  f  h n  r t  n a r r -  A f  I  h F  d i  e / - r a l - i  o n  o f  t h e  i r u n e d i a t e
supe rv i so r .  See ,  Sec t i on  L  o f  A r t i c l e  37 .

Us ing  the  Rus t  C ra f t  and  Bureau  o f  Na t i ona f  A f fa i r s ,  t he
Hea r i ng  Exam ine r  conc . I udes  t haL  Comp la inan rs  d i d  no t  es tab l i sh  t ha t
the  new sys tem cons t i Lu ted  a  s ign i f i can t  change .  Emp. Ioyees  have
a lways  been  requ i red  to  keep  reco rds  o f  t he i r  t ime  and  a t tendance .
They  have  a lways  been  requ i red  to  repo rL  to  work  on  t ime  and  to
take  t he i r  b reaks  a t  spec i f i c  t imes . - . . -  +  ^ *  I  -  -l l l e  l r e w  5 v 5 L e l  t : i  d  m o r e
dependab le  and  t echno log i ca l l y  advanced  me thod  o f  ach iev i ng  Lhese
goa Is ,  even  i f  Lhe re  have  been  g l i t ches  i n  t he  sysLem wh j - ch  has
resu l ted  i n  one  o r  more  g r i evance  hav ing  been  f i f ed .  The re  i s  no
T e o u  i r e r ' t c r -  t h . r l  f  L t r  n t r w  q \ / q . e r r  r - e  o r r n - - n - n n f  l n  a d r J i  f  i r - l n -  W A S A| J L v v r  '

presen ted  ev idence  tha t  supe rv i so rs  wouLd  re ta in  the  d i sc re t i on  to
excuse  l a teness  and  t ha t  i I  necessa ry .  an  emp loyee  cou ld  use  t he
manua f  me thod  o f  reco rd  keep inq .

W i  t h  r ega rd  r  o  Lhe  a rgumen t  I  hdL  d j  s c i p l i ne  may  now  be
:mposed  i f  an  emp ,oyee  c l ocks  i n  o r  ou t  ou t s i de  o I  Lhe  pa . rameLe rs
no ted  above .  t he  Hear ing  Examine r  po in t s  ou t  t ha t  Sec t i on  L  o f
A r t i c l e  37  conc fudes  t ha t  " l t l he  f a i l u re  o f  an  emp loyee  t o  f o l f ow
r h e  n r o ' r i q i o r q  r . ,  f  r h i e  e r r h c a . t  j ^ n  r a < , , 1 F  i n  d i c c j n l  i-  -na ry
a a r i a r t t  . r h 6  n - ^ . , i S _ i o n  r e l a t e s  L O  r e n ^ r t  i n , - r  f o  w o r k  a t  L h e!  s y v !  L r / , Y

schedu led  t ime . Thus ,  emp loyees  who  d id  no t  repo r t  a t  t he
schedu led  t ime  we re  a lways  sub jecL  Lo  d_ i sc i p l i ne .  As  no ted  above ,
howeve r ,  t he  new  sys tem,  cons i s ten t  w i t h  t he  Mas te r  Ag reemenr ,
a l so  p rov ides  fo r  manager ia l  d i sc re t i on  i n  1 :h i s  a rea .

A l t e rn65 iuu -U ,  I I IASA  a rgues  rhd r  t he  new  sys tem comes  w i t h i n
the  de f i n i t i on  o f  "new techno loov "  con ta ined  i n  Sec t i on  A  o f
A r t i c l e  3 l  o f  Lne  l \ 4as te r  Aq reemen t  wh i ch  de [ i nes  new  techno l  oqy  ds
" t he  acqu i s l t i on ,  i n t r oduc t i on ,  and  imp lemen ta t i on  o f  new
equ ipmen t ,  sys tems ,  me thods  and  p rocedures  tha t  have  no t
p rev  i ous . l  y  been  L , sec l  by  Lhe  AuLhc r i cy  co  nod i f y ,  upda re  o r  jmp rove
ex i s t i ng  Au tho r i t y  p rocesses  by  a  subs tan t i a f  measu re .  "  The
Mas te r  Ag reemen t  requ i res  WASA to  consu l t  w i th  the  a f fec ted  Un ion
a t  l eas t  50  ca lenda r  days  p r i o r  t o  t he  acqu i s i t i on  o r
i nLp .emen t , i L  . o l l  o f  any  1ev , /  t echno logy  t ha r  may  adve rse l y  impac t
emp loyees .  WASA mus t  a l so  p rov ide  wr i t t en  no t i ce  to  the  Un ion
w i t h  spec i f i c  i n f o rma t i on  a t  l eas t  45  ca lenda r  days  p r i o r  t o  t he
i rnp lemen t  a t  r .  on  o f  such  equ ipmen t  o r  sys tem.  The  Mas te r  Ag reemen t .
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Ar t i c l e  33 ,  Sec t i on  B ,  p rov ides  tha t  wh i l e  t he  Un ions  have  " the
oppo r tun i t y  Lo  exe rc i se  i t s  f u l l  r j gh t s  Lo  ba rga in  unde r  Pa r t  I I ,
A r t i c l e  4 ,  Sec t i on  B ,  Managemen t  R igh ts ,  f o l l ow ing  consu l ta t i on
and  no t i ce  o f  t he  i n t roduc t . i on  o f  new Lechno-Logy .  ,  .  such  ba rga in ing
sha l l  no t  de lay  the  -Lmp-Lemen ta  t  i  on  o f  t he  new rechno logy .  "  See ,
Ex J- L ,  supra. The Unions does not argue that I / , IASA f  ai led to
p rov ide  the  requ i red  no t i f i ca t i on ,  bu t  ra the r  t ha t  WASA d id  no t
men t ion  the  new sys tem when  the  pa r t i es  were  i n  con t rac t
nego t i a t i ons .  Howeve r ,  WASA i s  no t  ba r red  f r om i n t r oduc ing  new
techno logy  l l ecause  i t  was  no t  d l scussed  a t  t he  t ime  the  con t . rac t
w a s  n e o o f  i . f  r e d -  T h F  n e w  q \ , , q r p r n  r - n m o q  i f h i n  t h e  d e f i n i t i o n  o f  t h eJ ! J L ! r [

Mas te r  Aq reemen t ,  i . e . ,  i t  i s  a  nev , ,  s ys tem Lha t  was  no t  p rev ious l y
been  used  wh i ch  i s  des igned  t o  subs tan t i a l Ly  i r np rove  ex i s t i ng
p rocedu res .  see  A r t i c f e  33 ,  Sec t i on  A .  The re fo re /  pu rsuan t  t o
Ar t i c l e  33 ,  WASA was  no t  requ i red  to  de lay  imp lemen ta t i on  pend ing
fu I I  ba rga in i ng .  bu r  was  requ i red  t o  engage  i n  impac t  and  e f f ec t s
ba rga in ing .  upon  reques t .

I n  sum,  the  Hear ing  Examlne r  conc fudes  ' IASA c l . i d  no t  commi t  an
un fd i r  l abo r  p rac r i ce  by  imp lemenc ing  t he  new  sys tem s i nce  i L  was
exe rc r s i ng  a  rese rved  managemen t  r i qh r .  Teamsce rs ,  Loca  I  Un ions
Na .  639  and  730  v .  D i s t r i c t  o f  Co lunb ia  Pub l i c  Schoo- l s ,  PERB Case
No .  B9 -U-17 ,  Op in i on  249  (November  I ,  1990 ) . She  fu r the r
conc l  udes  rhaL  t he  new  sysLem consc i t u tes  " r r ew  rechno loqy "
cons i s ten t  w i th  the  de f i n i t i on  i n  t he  Mas te r  Ag reemen t  and  tha t
pu rsuan t  t o  A r t i c l e  33  o f  t he  Mas te r  Ag reemen t ,  WASA was  no t
r e o u i  r e r l  f o  e ' l o a n o  i r  ' r r ' l  -  

h r r r r . r i n i n q  n r i a r  r - o  i m n l e r r e r f e f i o t _ .

B .  D i d  W A S A  c o m m i t  . ? n  u n t d i r  l d b a r  p r a c t i c e  b y  r e f u s i n g  t o
engage rn -znpa ct  and ef fects  barqain inq?

As  no ted  above ,  che  i nqu i r y  does  noL  s top  w iLh  t he
t i nd ing  t ha r  WASA ac ted  w i t h i n  i t s  manaqemenL  - r i gh t s ,  s i nce  t he
Un- lon  a l so  con tends  tha t  managemen t  . re fused  Lo  enqage  in  impacL  and
e [ [ ^ r : f  s  ha r r ya i . i r n  WASA conLends  c i - a t  i L  d i d  no [  r e l use  LO  en . ^ .aL v  L ' ' Y q Y L

rn  rmpac t  and  e f fec t . s  ba rga in rng .  Ra the r  , i t  con tends  tha t  even
rhough  Un ions  dec l i ned  Lo  engaqe  i n  impac t  dnd  e f . ec r s  ba rga in i ng
ma inLa in i ng  Lha t  f uL l  ba rg - i n i ng  was  requ i red ,  impac r  and  e f f ec r s
h a " r - i n i r c r  ' ^ l i . l  f  : l , . -  o l a c e .

A- r t r cLe  4  Sec t l on  B (1 )  o f  t he  Mas te r  Ag reenen t  requ i r . es  WASA
to  ba rqa in  w i th  the  Un ions  "ove r  t he  impac t  and  e f fec t  o f  1 t s
exe rc i se  o f  enumera ted  Managemen t  r i gh ts " ,  WASA was  requ i red  to
g i ve  each  Un ion  P res idenL  "advance  wr i t t en  no t i ce  o f  changes  i n
pe rsonnc I  po  ' r - r es ,  p :acc i ces ,  o r  wo r ,< i ng  co rd iL i o r s  a f f ec t i ng
emp loyees  cove red  by  th l s  Aq reemen t .  "  See  Ex  J -L ,  . sup ra .
Un ions  c lo  no t  d i spu te  tha t  t hey  were  g i ven  wr i t t en  no t i ce ,  bu t
con t -end  tha t  WASA d id  no t  enqage  in  good  fa i t h  ba rga rn ing .
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Th i s  Boa rd  has  l ong  he ld  t ha t  " t he  e f f ec l s  o r  impac t  o f  a  non -
ba rga inab le  managemen t  dec i s ion  upon  the  te rms  and  cond i t i ons  o f
emp loymen t  a re  ba rga inab le  upon  reques t .  "  Un ive rs i t y  o f  t he
D is t r i c t  o f  Co lumb ia  Facu lLy  Assoc ia t i on  v .  Un i ve rs i t y  o f  t he
D is t r i c t  o f  Co funb ia ,  PERB Case  No .  82 -N-01 ,  Op j -n ion  43  (November
1 ,  1990 ) .  The  v i o l a t i on  oL  t he  du t y  t o  ba rga ln  i s  based  no t .  on  t he
r r n i  l a l e r a l  i m n l  a m a n l - - ,  i - ^  |  - i 6 h f  , . l o r - i  s i  n n .  b U tr , " t J r s r L r s r i L o r  d  l L d r r d g s l ' L s r r L  ! r y ' : L

. r a rhe r  on  t he  emp loye r ' s  f a i f u re  ro  ba rga in  ove r  Lhe  impac t  and
e f f ec t  o f  such  a  dec rs i on  once  t he  reques t  t o  ba rga in  has  been
made ,  See ,  e .9 . ,  Amer i can  Federa t i on  o f  Governnen t  Enp foyees ,  Loca f
383  v .  D .C .  Depar tmen t  o f  Hunan  Serv i ces ,  PERB Case  No .  94 -U-09 ,
Op .  418  (March  29 ,  1995 ) .

T n  n o r a r m i h i h ^  i f  a n  e m n l o r z e r  h a s  ( ) O f t U n i t t e d  a n  u n f a i r  l a b O r
pracL ice .  t he  NLRB ]ooks  a t  whe the r  an  emp loye r  has  demons t ra ted
"good  fa i t h " .  NLRB v .  A fva  A f fen  Indus t r i es ,  I nc .  369  F .2d  210  (8 th

ffi
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Ci r .  )  . G o o d  f  . a i  t l -  l . a r n e r n i n n  r o r r r r i  r e q  f  i n c l r r  n o t i c e  a n d  a
mean ing fuJ  oppo r tun iLy  ro  ba rga in  abouL  Lhe  e I f ec t s  o f  a  managemen t
dec i s ion  p r i o r  t o  imp femen ta t i on . In te rna  L  i ona . l  Lad ies  Ca . rmen t
wo rke rs  Un ion  v .  NLRB,  446  F .2d  907 ,  919  (D .c .  C t r  L912 ) .  Th i s
rnqu i r y  i s  made  on  a  case -by -cdse  bas j s .

The re  was  cons ide rab le  t es r imony  a t  Lhe  hea r i ng  abou t  mee t i ngs
w i th  Un ion  o f f i c i a l s  where  the  new sys tem was  d i scussed  and
demons t ra ted .  The re  was  a l so  tes t imony  f rom bo th  Mr .  Cook  and  Mr .
Adebo  abou t  i n fo rma l  conve rsa t i ons  and  mee t j -ngs  w i th  Un ion
o f f i c i a f s .  WASA asse r ted  tha t  a  number  o f  t he  sugges t i ons  f rom
Un ion  o f f i c i a l s  we re  imp lemenred  by  managemen t .  Howeve r ,  chese
in fo rma l  mee t ings  and  conve rsa t i ons  be tween  WASA managemen t  and
Un ion  o f f i c i a f s  whe re  mdnagemen l  r ece i ved  " i npu t "  f r om Un ions  a re
i nsu l f i c i en t  " t o  Fu l  l -  L l l  t he  duLy  Lo  ba rga in  ove r  t he  impacL  o f  i t s
managemenL  r i gh t " .  F ra te rna f  Orde r  o f  Po l . j LCe /MeLropoJ i tan  Po . l i ce
n - n : r r n - - l  t - A - -  - ^ ^ n i  r t e c ,  t t  M F t r . n n l  i t a n  p . - , 7  i  - p  n 6 n ^  l - t m e n t  P E R BL L V P V L L

Case  No .  99 -U -44 ,  Op .  601  (November  19 ,  1999 ) .  S ln i l a r l y ,  i n
In te rna t i ona f  B ro the rhood  o f  Po .L i ce  O f f i ce rs  v .  D .C .  Genera f
Hosp - i t a -1 ,  39  DCR 9633 ,  Op .  322  (November  19 ,  f 995 ) .  t he  Boa rd
conc luded  LhaL  a f f o rd i ng  a  Un ion  w i t h  " r he  oppo rLun i l y  r o  p rov ide
inpu t "  p r i o r  t o  imp lemen t ing  a  managemen t  dec i s ion  cons t i t u tes  a
re fusd l  r o  ba rqa in  i n  good  f a i t h ,  on  reques r ,  ove r  Lhe  impdc t  and
e f f ec t s  o f  a  manage r : j  a f  dec i s i on .

l l ee t i nqs  a l one  a re  no t  su f f i c i en t  t o  sa t i s f y  t he  ob l i ga t i on
1 ,o  ba rga in .  The  mee t i ng  mus t  cons i s t  o f  ba rga in i ng .  i . e . ,  a
mean ing fu l  exchange  be tween  t he  pa r t i es .  AFSCME,  e t  a l .  v .
Un l ve rs i t y  o f  t he  D i s t t  i c t  a f  Co funb ia ,  e t  a f . ,  PERB Case  No .  92 -
U -24 ,  Op .  343 ,  43  DCR 1148  (1993 ) .  I r : r  A ' ne r  j can  Fede ra t i an  a f
Gover r rnen t  Emp loyees ,  Loca f  Un ian  I I o .  2725 ,  AFL-C IO v .  Depar tmen t
c f  Pub f i c  and  Ass i s ted  Hous ing ,  PERB Case  No .  92 - t I - 2 I  ,  Op .  404
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/ a l ^ f  ^ l - \ - r  I ' )  1  o o /  \  r h e  R n e r r i  ^ . l r a a , . l  r , ; i  r h  t h e  H F ^ r i  n . ,  F , x a m  j  n e r ,  sL J J a  I  o v l s s u  , ' s a l t , , Y

c o n c l l | s i o n  f h a F  " l - r v  m e r o l r r  r - n n q r r ' l  t i n ^  ! . r i  t h  I t - h c  r r n i o n l  o v e r  t h ev v ' L J u r L I r Y  w r L r t  t u r r !  u r r l v r r . J  v e ! !

- - -  - r  f h o  r a : l i ^ n m a n t  f  t -  h o  : a o n n r r ' l  . l i . l  n . ! t  < a F i  e f r , /, , " l J q u L  c ' r r l r  c r r c s L : j  ( ) r  L r r u  ,  t  u r r E  d g c L r u y  I  ! _ . r \ r  r r v L

l t s  s t a tu to r y  ob l i ga t i on  unde r  t he  CMPA and  t he reby  v i o l a ted  D .C .
Code  Sec .  1 -618 .a  (a )  ( 1 )  ( 5 ) .

WASA con tends  t ha t  i t  ag reed  Lo ,  and  d j d  i n  f ac t .  engage  i n
' n n ; c t  A n , ' l  e f  f  F . f  s  h a  r o r i  n i  r r - r  r . l e s n ,  t a  t h e  U n i o n s .  i n S i S t e n c e  o nl r r r r r v  v u r P '  '  v  u .

F " r ' r  ! ^ ^ - - ^  r - r  \ e  , T r r n e  . n F F j -  i  n , 1  H a  t F s f  i  F i e a l  f  h a f  m ^ n a c f e m e n tr r r r q  d L  L t r L  u u r r L  . , ! u u L ! j r 9

and  t he  Un ion  I eade rsh ip ,  engaged  i n  mean ing fu l  d i scuss ions  t ha t
resu l t ed  i n  imp lemen t i ng  some  changes  sugges ted  by  t he  Un ions .
WASA cons ide red  t h i s  mee t j  ng  and  f he  one  i n  Augus t  t o  have  been
impac t  and  e f f ecLs  ba rga in i nq .  (T r ,  pp .  41  ,  I 68 ) .  A ILhough  Mr .
Adebo  d id  no t  reca f f  t he  da te  o f  t he  mee t ing ,  he  too  tes t i f i ed  tha t
managemen t  and  Un ion  l eaders  s tayed  fo r  seve ra f  hou rs  and  d i scussed
the  i s sues  a fLe r  t he  Un ions  re j ecLed  WASA 's  o f  f  e . r  Lo  engage  i n
impac t  and  e f f ec t s  ba rga in i nq .  (T r ,  p .  250 )  .

The  re l usa l  t o  ba rga in  a l l eged  i n  Lhe  Comp la inE  re fe r s  t o  t he
fu l l  ba rqa tn i ng  reques ted  by  Lhe  Un ions ,  noL  Lhe  impac t  o r  e f f ec t s
A  -  * - -  I  * ;  -  ^L , o ! 9 d  I  r i ^ r q .  1 1 5 .  f l - L . r  c o n ' s  t  e s t . i m o n y  s u p p o r L s  W A S A ' s  p o s i t i o n  t h a t
W A S A  o f f e r e d  t o  b a r g a i n  o n  i m p a c t  a n d  e f f e c t s  a n d  t h a t  s o m e
b a r q a i n i n g  L o o k  p 1 a c e .  M s .  M i - [ r o n  L e s L i f i e d  L h a L  j n  r e s p o n s e  t o
l h e  - F . r ' r F s t  h r '  t f . a  I r * r ^ * ^  . - . - -  o v e r  ! , , 1 A S A ,  s  d e c i s i o n  t ou J  L r r c  L L / r  l J d r g d r r r r r r g

i r r n  e m e n f  l - h o  - r r r o  ^  l - r c l .  q \ . ' e r  a m  i ^ l A q A  A l r e e d  f . . . '  h a r a , f  i  n  o n l v  o v e ru Y r  e \  v

" i r npac t  and  e f f ecL " .  (Un fa i r  Labo r  P rac t i ce  CompLa inL ,  p .  4 ,  T r ,  p .
45 ) .  She  s ta ted  t ha t  a t  t he  June  13 .  2003  mee t i ng ,  Comp la inan t s
t - o Id  Responden r  f hey  we - re  enL i t l ed  Lo  engage  i n  f u I I  ba rga in i ng
ove r  WASA 's  dec j s i on  Lo  imp lemenL  Lhe  ne t ^ r  sysLem.  5he  t es t i l - i ed
WASA s ta ted  t ha t  f he  Un ions  "we re  L im i t ed "  I o  impac I  and  e f f ec t s
ba rqa i  n j  ng .  (T r ,  p .  47 ) .  S im i l a r t y ,  i n  r he_ l r  Neqo t  i ab i  I  i - r  y  Appea l - ,
Comp la inan ts  s ta te :

By  l e t t e r  da ted  June  9 ,  2A03 , , ,WASA no ted  i t s  w i l l i ngness
to  enoaqe  rn  - impacL  a rd  e f f ecLs  bd r -ga in i ng  ove r  r he  L ime
c locks .  The  Un jon -Pe t i r i one . ( s  l . esponded  by  l e t r e r  da ted
June  10 .  2003 . . . r e i t e ra t i ng  t he i r  pos i t i c , n  cnaL  WASA
neqo t . i a te  ove r  t he  dec i s ion  to  use  the  t i r ne  c locks .
(Nego t i ab i f i t v  Appea f ,  p .  4 ) .

Mr .  Cook ' s  l e t t e r  o f  June  9  i nv i t i ng  t he  Un ions  t o  mee t  t o
d i scuss  t he i r  p roposa l s ,  was  no t  l lm i t ed  t o  t i ne  c l ocks .  I ndeed
L l r c  suh le . t  o I  t he  l e r re r  was  "Reqdes t -  f o r  lmpac r  and  E f f ec t s
Barga ln rng  Concern inq  Au tomated  T ime  and  A t tendance  Da ta
Co l l ec t i on " .  (Ex  J -2F ) .  The  response  bV  t he  Un ions  da ted  June  10 ,
s ta tes  t ha t :

T h e  U n i o n s  d i d  p 6 r  l c , q u e s L  L o  b a r g a i n  o v e r  i m p a c c  a n d
e l  f e c r . . . . w e  d s k  L o  e n g a g e  i n  f u l l  b a r g a i n j n q .  W e
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be l i eve  t ha t  r h i s  i s  a  manda to ry  sub jec t  o f  ba rga in i ng
tha t  e f fec ts  the  te rms  and  cond i t i ons  o f  emp lovmen t  f o r
emp loyees  we  rep resen t .  (Ex  J -2G) .

Mr .  Cook ' s  , I une  13  fe t te r  con f i rms  tha t ,  a t  l eas t  i n  WASA 's
v i ew ,  l he  June  mee t j ng  was  "ove r  t he  impac t  and  e f f ec t s  o f  t he
Au tho r i t y ' s  imp lemen ta t i on  o f  t he  Au tomated  T ime  and  A t tendance
Sys tem" .  (Ex  J -2H)  ,  Mr .  Cook  no ted  i n  t he  Le t te r  t ha t  t he  Unrons
h a c i  t : k e n  l - h e  n o s i  t i . r n  r h ^ f  t h o r r  \ \ h : r z a  h ^ t  r a d r r a e i o . l  n n r  d n  f  h e r r!  u Y u e  r  L ! s ,

ffi
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i ' r f  a n . l  l - . )  r F . r r r a q l -  i m n a - l -  . a n r l  o f f o c t - c  h : r a r i n i n n / ,
Y q  I  t L r r r Y  '

! u l l e  _ L Q  L e [ . J r v  S L d t e s :

The  Au tho r i t y  has  been  in fo rmed  s ince  November  26 ,  2002
tha t  t he  Un ions  cons ide r  t he  ma t te r  o f  t lme  c focks  used
fo r  L - ime  and  a t t endance ,  an  Lssue  t ha t  i s  a  manda to ry
s r t h i e c f  n f  l ' T e r r r e i  n  i n n  n r l f  i m n . r r - t -  : n d  e f  f e C t " .Y q J ' r r r r Y r  r r u  L  

" " P s e L

E , , r ! h a .  f o r  t h , -  n n s  i f i . n  l h a t  t h e  U n i o n s  c o n s i d e r e d
t he  ma t te r s  t o  be  sub jec l  Lo  manda to ry  ba rga in i nq ,  i s  i t s  May  20 ,
2003  . Le t t e r  t o  Mr .  Cook  s ta t i nq

A l t h o u g h  y o u  m a y  c o n s i d e r  t h e  c  I o c k s  n e w  L e c h n o l o g y .  w e
c o n s i d e r  i t  a s  a  c h a n g e  i n  t h e  m e L h o d s  o f  k e e p i n g  t i m e  a n d
a L L e n c l a n c e  a n d  a  m a n d a L o r y  s u b j e c r  o f  b d - r g a i n _ i n g  u n d e r  t h e
l a w .  ( E x  J - 2 E )  .

T h e r e  w a s  n o  e v i d e n c e  p r e s e n - e d  t h a t  t h e  U n j o n s  c h a n g e d  t h e i r
r ) o q i 1 - i . n  ; n a l  ) n  r a c . l  i . \  a n ^ - 1 ^ a  i n  i m n : r r  r n r l  o l f o n l  c  h r r . . r , r  i-  -_  r  _  -n  -Lng .
L r ^ , .  ̂. . ^ -  i f  ^ ^ h ^ r  , i - . r f  q  - t i , - . i  c h _ . ) n o  . F o i  r  r - n s i l  r , r n -  n -  i f  r  h e v  [ g ] lu , v  e , I q r l g c  t r r s f  !  P v o f  L  , ,  L ' L v J

t he  f une  sess lon  was  no t  su f f i c i en t  impac r  and  e f f ec t s  ba rga in i ng ,
e v e n  i '  t h o . ' . l i . l  n ^ f  r - h a n r r e  - h F i r  n ( ) s i f  i , r n -  . r i r r r . n  t h c i r  t = a r l - i e fL ' r L f  !  y v r f L i v " f  Y

pos i t i on ,  add i t i ona l  e f fo r t s  shou ld  have  been  made .  The re  was  no
ev i  dence  t ha t  WASA eve r  r e fused  Lo  engage  i n  impac r  and  e f f ec t s
ba rga in i ng .  Bu r  PERB has  s ra red  Lha t  when  t he re  i s  a  neqa t i ve
r A q n ^ r q , .  r ' 1 . l h F r  a f f t r l  h o  m : d o  l i \ t  t h a  r r - i ^ -  ' n L . - +  -  _ i . l i - ,-  - v 1 - v ' . J ! '  . , _  u n t o n .  I n a I ]  g u  L L l d j r c e  t s
p d r L i . u l a r l T  u s e t ' l .  j : r  L h - s  c - s e  w h , . r e  C o m p l a i n a n r s  w e r e  d e m a n d i n g
t r - l  I  L , r - n r r n i n r r  a n . i  R a e n ^ n / J a n r  r " , : c  a f  f  a r  i n a  i m n ^ . 1  ) n A  a f  r ^ - ! -. \ v u t - ! r r u u r -  .  L ,  ' , r 9  - r . L P u u L

ba rga in i ng .  The  Boa rd  s ta ted :

t he  be t t e r  app roach /  upon  be ing  f aced  w i t h  an  e f f ec t i ve
re fusa l  t o  ba rga in  ove r  any  aspec t  o f  a  managemen t
dec i s ron ,  i s  r o  Lhen  nake  a  second  requas f  t o  ba rga rn  w i rh
respec t  t o  t he  spec i f i c  e f fec ts  and  impac t  o f  t ha t
mandgemenc  dec  i  s i on  on  ba rga  i  n  i  ng  1p  i  1  emp l  oyees /  t e t -ms
and  conc l i t i ons  o f  emp loymen t .  I n te rna t i ona f  B rD the rhood
c,t  f  Pof ice Off icers,  Local  446, AFL CIO/CLC v. Distr ict .  of
Co lunb ia  Gene- ra - l  Hosp l ta l ,  PERB Case  No .  91 -U*14 ,  Op .  322
(Ju l y  15 ,  L992 ) .

The  Un i -ons '
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Based  on  t hese  f i nd ings ,  t he  Hea r j ng  Exam ine r  conc ludes  t ha t
Comp j  a inan ts  d id  no t  mee t  t he i - r  bu rden  o f  p rov ing  tha t  Responden t
engaged  in  an  un fa i r  I abo r  p rac t i ce  by  re fus ing  to  engage  in  impac t
A n . l  o F f o - t - <  h r r n : i n i ^ ^  , , ^ ^ ^  , ' l ^ - - - ^u y u r  r  u E ' t r a r  l u  .

3 .  D id  WASA commi t  an  un fa i r  Tabor  p rac t i ce
r l i  r e r : t  l v  w i  f  h  r - m n 7  n t r e F s  s l 1 n 1 1 f  f  h a  i  m n  l F m e n L a t i o n  O fg ] 4 P 4 v J u u U l ] l ' P f g l t

i den t i f i ca t i on  ca rd  badges  and  new e fec t ron i c  t ime
re fus inq  to  ba rqa in  w i th  the  Un ions?

h t t  r l a a  1  i  n a

new enployee
c focks  wh iLe

a

The  amended  Compfa in t  a ] ]eges  tha t  WASA no t i f i ed  the  Un ions  i t
was  go ing  to  imp lemen t  an  e lec t ron i c  t ime  c fock  a t  a  l abo r -
managemen t  mee t ing  i n  Oc tobe r  8 ,  2002 ,  and  tha t  WASA a fso  to ld
Comp la inan t s  o f  i t s  p l an  t o  u t i l i ze  r he  new  i den t i f i ca t i on  badges
wh ich  wou ld  " i n te r face  w i th  the  new e lec t ron l c  t ime  c locks  and  be
used  fo r  t ime  and  a t tendance .  Amended  Un fa i r  Labor  P rac t i ce  Comp la in t .
pp .  3 -4 .  WASA emp loyees  we re  no t i f i ed  by  l e tLe r  f r om WASA 's  cene ra f
Manager  Je r ry  N .  Johnson  da ted  May  23 ,  2003  tha t  WASA wou l -d  be
imp lemen t i nq  t he  du tomaLed  t ime  and  a t t endance  p rog ram wh i ch
rep ldced  t he  manua l  p rog ram.  (Ex  U -2 ) .  The  new  sysLem was  used  on
o r  abou t  Augus t  9 ,  2403 .  (T r .  p .  47 ) .

Comp la inan ts  con tend  tha t  WASA co rnmi t ted  an  un fa i r  f abo r
p racL  r - ce  by  conLac t i  ng  emp l  oyees  d i r ec t -Ly  wh i l e  r e fus i  ng  t o  ba rga in
w i ch  Lhe  Un ions .  WASA ag rees  Lhd l  i L  me t  w i t h  emp loyees  abou t  t he
new sys tem,  and  does  noE  d i spu re  t hac  i r  sen r  emp loyees  t he  May  23
Le t te r .  However ,  g i ven  the  conc fus ion  tha t  WASA d id  no t  re fuse  to
a F / i a . r a  i .  i r h r - t  , n r ^ l  , . f  f F . - q  h i r . r i i . i n . 1  f  h a  H o a - i n n  t r y a m i n e rr  Y q  l r f , L r y .

conc ludes  tha t  Comp la inan ts  d id  no t  mee t  t he i . r  bu rden  tha t  WASA
c i r cumven ted  the  Un ions  i n  t h i s  ma t te r .

D .  D id  WASA re fuse  Lo  nego t ia te  abau t  i t s  dec i s ion  to  use  t i ne
c focks  to  keep  t : rack  o f  work  L ime  and  i t  dec j s ion  ove r  t he  po l i c i es
a t l  n r o r - 6 r l r r + , :  f  n -  i n O  l r - n e n f  i  n l  f  h c '  t  i n e  C L O C k S ?

I n  t he i r  nego t l ab iL i t y  appea l  f i Led  on  June  30 ,  2003 ,
Comp la inan ts  seek  PERB 's  de te rm ina t i on  tha t  t . he  i ssue  o f  t he
dec i s ion  to  use  t ime  c l -ocks  and  the  dec l s ion  ove r  t he  po l i c i es  and
p rocec lu res  f o r  i t s  u t i f i za t i on  a re  nego t i ab fe .  Nego t l ab i f i t v
Appea f ,  p .  2 .  The  Un ions  con tend  tha t  t hey  d id  no t  advance
subs tan t . i ve  p roposa is  because  *WASA has  un . Iaw fu .L .Ly  w i thhe ld
i n fo rma t i on " .  ( I d ,  p .  3 ) .  F i na l I y ,  Comp la inan t s  a rgue  t ha t  t he
appea l  - i s  t ime fy  because  "WASA has  no t  exp ressed  i t s  pos t t i on  tha t
r h e  t i m e  c l o c k s  a r e  n ^ n - n a ^ ^ 1  i  f , r - , r  -  i  -  , . , - i t i n g / / .  ( I d )  .

WASA con tends  tha t  t he  ma t te r  i s  no t  r i pe  s ince  Comp la inan ts
concede  tha t  Lhey  d id  no t  make  any  p l : oposa f  s .  Answer  to  the
Un ions /  Nego t i ab i f i t v  Appea l ,  p .  3 .  AL te rna t i ve l y ,  i t  a rgues  t ha t
i t s  i r np lemen ta t i on  o f  t he  new sys tem \das  a  managemen t  r i gh t  and
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tha t  WASA had  neve - r  re tused  impac r  and  e f fec ts  ba rga in ing ,
A l r n r n e f  i r r o l r r  t ^ T A q A  ^ ^ i h f <  t ^  r -  - - , 1 ^  i h . ^ m h l i i h - - + ^ 'v L r l  r  r v n r n  y v r r r L J  l - ! v | J u o c l - L b  l l L d ( r e  - L l L  u v r l L P r - d l r l d r r L r

May 20  l e t te r ,  and  con tends  tha t  i t  neve r  responded  tha t  t he
p roposa l s  we re  nonnego t i ab le .  { f d ,  p .  4 )  .

PERB ru fes  requ i re  tha t  i n  o rde r  f o r  a  nego t i ab i l i t y  appea l  t o
be  r i pe ,  a  dec la ra t i on  o I  nonnegoL iab - i l - i Ly  mus t  be  made  i n  t he
con tex t  o f  co l - l ec t i ve  ba rga in ing .  ?eams te rs  Loca f  Un ions  No ,  639 ,
734 ,  a /w  In te rna t i onaL  B ro the rhood  o f  Teams te rs ,  Chau f feu rs ,
Warehousemen and He-Zpers of  America, AFL-CIO v.  Distr ict  of
Co lunb ia  Pub l i c  Schoo l s ,  PERB Case  No .  90 -N -01 ,  Op .  299  11992 ) .
A f though  Board  Ru les  do  no t  impose  a  t ime  f im i t  w i th in  wh ich
m ^ n : ^ a m d ^ l -  h , , c l -  . ] 6 ^ l F r p  n ^ n n A . l ^ t  i  j h ;  l i  r v  D F D D  y ^ ^ , r i - ^ -  t - h . C  t h eq v ! t !  L l

dec la rac ion  be  made  be fo re  t he  t e rm ina t i on  o f  ba rga in i ng .
?ea r?s te rs  Loca f  Un ions  No .  639 ,  73a ,  a /w  In temat iona f  B ro the rhood
o f  Teams te rs ,  Chau f feu rs ,  Warehausemen  and  He lpe rs  o f  Amer i ca ,  AEL-
C IA  v .  D i s t r i c t  o f  Co funb ia  Pab f i c  Schoo fs ,  PERB Case  No .  94 -N-06 ,
Op .  4039  (Sep tember  19 ,  1994 ) .

The  Hear ing  Exa rn ine r  does  no t  f i nd  tha t  t he  ma t te r  was
un t ime l y  f i l ed  i n  t ha t  Mr .  Cook ' s  f e t t e r  o f  June  9 ,  2003  was
cap t i oned  " impac t  and  e f l ec r s " .  t hus  c l ea r . I y  r e j ec t i ng  Lhe  Un ions '
e f fo r t s  f o r  f u f l  ba rga in ing .  The  appea l  was  f i . Led  on  June  30 ,
w iLh in  Lhe  regu i s i Le  t ime  f  r ame .  Ho , , . / eve r .  she  conc ludes  LhaL  rh i s
ma f  I e l  shou ld  be  d i sm issed  I o r  seve ra ]  r easons .  F i r sL ,  t he  Hea r i ng
Examine r  conc luded ,  f o r  t he  reasons  s ta ted  above .  t ha t  t he  sub jec t
o f  t h i s  nego t i ab i l i t y  appea l  came w i th in  the  de f i n i t i on  o f
managemen t  r i gh lS  and  d i d  no l  r equ i re  ba rga i  n i  ng  be fo re
i m n  e m e n r a - i n n  A  r . r r n a t i \ / a l \ /  e h a  - . n ^ l  r r r ' l - d  l - h . : t  t h e  s r r h i e c L  o fI  v ! r  y ,  J r r L

t h i s  appea l  i nvo l ved  new techno logy  w i th in  the  de f i n i t i on  o f  t he
Mas te r  Ag reemen t ,  and  d id  no t  requ i re  ba rga in ing  be fo re
imp lemen ta t i on .  I n  add l t i on ,  t he  Hear ing  Examine r  f ound  tha t  WASA
prov ided  the  Un ions  w i th  i n fo rma t ion  abou t  t he  new sys tem p r io . r  t o
i m n l  c m e r r  ; l  i n n  T h 6  r  h r ^ r m ^  -  i  ̂ -  . - -  d  6 r . \ / : r l e d  a t  r . t F F f  i  n a l S  a n d  i nP ' w v  - v L u

c o f i u n u n r c a t f o n s . (See ,  e .9 . ,  Ex .  J -2 ,  and  pp .  11 -13 ,  t n f r a )  .
Comp l : r i nan ts  d id  no t  mee t  t he l r  bu rden  .  t ha t  i n fo rma t ion  was
un lawfu l l y  w i thhe ld  f rom them by  WASA.

VI . Conclusion and Recommendation

Based  on  Lhe  doc r r ren t J r y  dnd  LesL imon id l  ev i dence  as  we l - l  as
Lhe  d i scuss ion  p resen red  he re in ,  r ne  Hea r i ng  Exan ine r  r ecommends
tha t  bo th  c f  t hese  ma t te r s  be  d l sm . i ssed .

D a  c  n ^ - ] -  f r r
' I  

U  c i l l - \ n i  l - 1 - o , - l

-* /l
.,, \ , La

I a i c  U n r h h : , r c o z  < d

l l a i / i  ^ -  t r w : m i  n o r

March  18 .  2004
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GOVERNMENT OE THE DISTRICT OF COLUMBIA

BEFORE THE

PUBL]C EMPLOYEE RELATIONS BOARDI
I n  t h e  m a t t e r  o f :

AMERICAN EEDERAT]ON OF GOVERNMENT
E M P L O Y E E S ,  L O C A L S  6 3 I  ,  8 1 2 ,  2 5 5 3 ,

a n d
AMER]CAN FEDERATION OF STATE,

C O U N T Y ,  A N D  M U N I C I P A L  E M P L O Y E E S ,
L O C A L  2 0 9 1 ,

and
NATIONAL ASSOC]ATION OF GOVERNMENT

E M P L O Y E E S ,  L O C A L  R 3 - 0 5 - 0 6
Comp 1a inant  s

V .

DISTRICT OF COLUMBIA hIATER AND
SEWER AUTHORITY

Re spondent

Appea rances :
Fo r  t he  Comp.La inan ts :  Me l i nda  K .
Fo r  t he  Responden t :  Kenne th  S .

PERB Case  No .  03 -U -34  and
PERB Case  No .  03 -N -04

Ho lmes ,  Esq .
a  l : , , a h t o r  F < n

REPORT AND RE COMMEI{DAT ION

Introduction

On May  B ,  2003 ,  t he  Amer i can  Federa t i on  o f  Governmen t
Empfoyees ,  Loca fs  63 I  ,  812 ,  2553  and  Amer i can  Eedera t i on  o f  S ta te ,
Coun ty  and  Mun ic ipa l  Emp loyees ,  Loca l  2091  and  Na t iona f  Assoc ia t i on
o f  Governmen t  Emp loyees ,  Loca l  R3-05 -06  ( "Un ions "  o r  "Comp la inan ts "
he re in )  f i l ed  th l s  Un fa i r  Labor  P rac t i ce  Comp la in t  w i th  the
D is l - r : i c t  o f  Co funb ia  Pub l i c  EmpLoyee  Re la t i ons  Board  (PERB)  aga ins t
the  D is t r i c t  o f  Co lumb ia  Wate r  and  Sewer  Au tho r i t y  ( "WASA"  o r
" R r - s r r ^ . l o r t  r r  h ^ - ^ : . \  a l l o o : r o  t h F .  W A S A  h a d  c o m m i t r e d  d n  u n l a i lu r r L 9 f r L \ - j

l abo r  p rac t i ce  i n  v i o l a t i on  o f  D .C .  Code  51 -617 .01  (a )  ( 1 )  and  (5 )  by
r  e  I us  i ng  t o  "ba rga in  ovc . r  Lhe  imp -Le ren ta t i on  o f  new  emp l  oyee
iden t i f i ca t i on  ca rc . l s  and  new  e lec t ron i c  t ime  c l ocks . . . used  f o r  r rme
and  a t t endance " .  Un fa i r  Labo r  P rac t i ce  Comp la in t .  p .  3 .  I n  i t s
answer ,  f i l ed  on  May  28 ,  2003 ,  WASA den iec l  t ha t  i t  had  commi t ted
any  un fa i r  l abo r  p rac t i ce  i n  t h i s  ma t te r .  Comp la inan ts  amended
the  comp la rn t  on  June  5 ,  2003 ,  add ing  t he  a l l ega t i on  t ha t  WASA had
dea l t  d i r ec t l y  w i t h  emp . Ioye€s  i n  i t s  l e t t e r  o f  May  27 ,  2003  abou t
' r - -  : - t n l  r a ' T o r - F f  i n *  r t  L  j ' a  r 6 t l q i n r  I  r  h r - . r . i n  w i t hr y r l c r L r  -  |  u r  L L r Y  L v  ! u  L Y q  I  r l

t he  Un ions  .  I ' {ASA responded  on  June  24  ,  2AA. }  ,  deny ing  the  cha rqes ,
n r  4  r c -  - 6 r . : "  ^  - r : !  -  -  -  r -  -  ' r  - ^ +  e x h a : s L e d  L h e i r  r e m e d i e s. - , - u . . . J  - .  u

t
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under  the  Mas te r  Ag reemen t  on  Compensa t ion  and  Work ing  Cond i t i ons
( "Mas  t . e r  Ag reemen t . "  he re in  )  .

Comp. Ia inan ts  nex t  f i l ed  a  mo t ion  fo r  p re l im jna ry  re l i e f  ask ing
P E R B  t o  e n i o j n  I ^ J A S A  f r n r r  i m n l  c m a n i i  n / . r  i - h e  e - I e c t r o n i C  t i m e  c l O C k s
un t i l  i t  ba rga ined  w i th  the  Un ions .  I n  i t s  response ,  WASA sough t
d i sm issa l  o f  t he  mo t ion ,  con tend ing  tha t  t he  Un ions  had  no t  f i l ed
a  negoL iab i  L i t y  appea l  and  Lha t  WASA had  neve r  r e fused  t o  ba rga in
ove r  t he  impac t  and  e f fec ts  o f  t he  new sys tem.  Suhrsequen t

-  - '  l - ' r r  f  h a  n ^  r t  i a q  , . n  f  h i S  m O t i O nL I  E a u  r  r r V r  w s r E  r _ L - L y L r  v l  L r r !  y q L  L f  s J  v r L  u l

On June  30 ,  2003 ,  t he  Un ions  f i f ed  a  Neqo t iab i . I i t v  Appea f r ,
a r n r r i n n  + h r i  r ^ T A q a  o h o r : l c l  h a v e  n e o o f i  a f e c l  U t i t h  t h e  U n i O n S  a b O U t  i E S
dec i s i on  t o  use  r ime  c l ocks  and  t he  po l i c i es  and  p rocedu res  be fo re
i m n l e m e n t i n n  i t c  . l F . r - i ^ -  , - ^ - -  r  - r - ^ - F ^  c o n t e n d e d  t h a t  W A S A  h a dv  f  L r  v E e - L r _ L U r l  r  \ _ L r L l r I J _ L c l t  l t c l l l L ;

"un law fu l l y  w i t hhe fd  i n f o rmac ion "  needed  by  t he  Un ions  t he reby
inped ing  t he  Un ions '  ab i l i t y  r o  make  subs tan l i ve  w r i LLen  p roposa .Ls .

" - -  -  e  I  n  1 \  I  i q  A n S W e I  t O  t h e  U n i O n s '
\ r ^ - ^ L r - L r  r : ! "  p o c n . , n . i F n t -  : r n , r o r l  t h a L  P E R B  S h o u - I d  d i s m i s sr \ s \ r u L t o | ! , / r r _ L L V  / . 1 ! , t r E d r ,  r \ e r p v r r J c r r L  o  '  y u E u

t he  ma t  Le  r  because  i L  was  noL  p rope r f y  be fo re  t he  Boa rd .
A l t e rna t i ve l y ,  i t  a rgued  t hd t  i Ls  imp lemenra t i on  o f  t he  nev . ,  s ysLem
was  a  managemen t  r i gh t  and  tha t  WASA had  neve r  re fused  i npac t  and
e f f ec t s  ba rga in i ng .

The  Board  den ied  the  Un ions '  mo t ion  fo r  p re l l r n ina ry  re l i e f .
l n i f s  D e r - i s i o n -  ; q q r r a d  l e n ' e r h a r  ? 0 -  ? 0 0 1 -  t h e  C o a r . l  n n - c I U d e d

l h a l  n r e l i m i n a . r u  r c l  i a f  w j s  n ^ -  ^ n n r n r r i : f a  \ . r h F r p  ^ q  i n  L h e

i n s tan t  mdL re r ,  t he re  we re  naLe r i d l  I ac t s  j n  d j spuLe .  (S1 ip  Op .
721 l  PERB Case  No .  03 -U -34 ) .  These  ma t te r s  we . re  conso l i da ted  by
the  Execu t i ve  D i rec to r  on  Oc tobe r  IA ,  2A03 . '

The  p rehea r i ng  con fe rence  Look  p }ace  on  Oc tobe r  21 ,  2003 .
The  p roceed ing  t ook  p l ace  on  December  9  and  December  10 .  2003  a t
t he  PERB o f f i ces  f oca ted  a t  1L1  l 4 rh  S t ree t ,  N .W.  i n  t he  D i s ] - r l c t
o f  Co lumb ia .  The  pa r t  i  es  we re  g - i ven  an  oppo r run iLy  Lo ,  dnd  d i d  i n

' T h i s  m a t t e r  w a s  a s s i g n e d  P E R B  C a s e  N o .  0 3 - N - 0 4 .

T h e  L n t a i r  l a b o -  p r d c t i c e  a n d  n e g o t i a b i  I i r y  c o m p l d j n c s  w e r e
r o n s o l  i d a t e d .  C o m p l d i r d n t s  h a d  f i l e d  d  N o L i c e  o f  l m p a s s e  a n d  R e q u e s t
f ^ r  l r r - r e q .  R t r s ^ l  r -  i  ^ n  n r  M " ' r  ^ q  2 i ] f l 1  r n T  a r d : r r r  f h a r  P a c n o n d e n L ' S

€ : i  l r . - a  ^  - h ^  I n i . n s ,  n r . . ^ c i  . . 1  h a  d F ^ n a n  : n  i ' r n a s s e .
P  I  U P U J  O  I

{ P L , R B  L a s e  N o .  0 l - T - 0 8 )  .  P e s p o n d e n t  a r g u e d  r h . L  i  L  v . r a s  p r e m a t u r e  t o
d e c l a r e  a n  i m p a s s e .  H o w e v e r ,  t h e  m a t t e r  w a s  w i t h d r a w n  a t  1 , h e  U n i o n s '
r e q u e s t  o n  J u n e  2 3 ,  2 0 0 3 .
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f ac t ,  p resen t  docunen ta ry  and  tes t imon ia f  ev idence .  r  Me l i nda
Ho lmes ,  Esq .  r ep resen ted  Comp)a inancs .  Kenne th  S laugh te r ,  Esq .
and  B r ian  Hudson ,  Esq .  rep resen ted  Responden t .  I n  add i t i on  to  the
] . e D r e s F n l - i f  j  v a s  -  f  h F  F ^ l  l  ^ ' ' 1 - ^  j  - r ; . - . :  r . . -  l s  w e r e  n r e s e n f  O n  O n e  O r!  v r  t v w  t r r l j  y l u J u r r L  v r r  v '

boLh  hea r i ng  days :  O Iu  Adebo ,  WASA ConL ro l l e r ;  Ba r r y  Ca rey ,  Loca f
2091  V i ce  P res iden r , '  T roy  Coa t . es ,  Loca I  531  Ch ie f  Shop  S teward ;
S teven  Cook ,  WASA Labor  Re la t i ons  Manager ;  Ba rba ra  M i l - t on ,  Loca l
53  I  P res iden t ;  De lo res  S tevens ,  Loca ]  2091  Reco rd ing  Sec re ta r y , .  and
Frank  Waf ton ,  Loca l  2091  T reasu re r /Ch ie f  S teward .

The  pa r t i es  e lec ted  to  submi t  w r i t t en  c . l os rnq  a rgumen ts  and
d id  so  on  Februa ry  19 ,  2003 .4  The  reco rd  was  then  c losed ,

ffi
N o s  ,

I I I  ssues

A .  D i d  W A S A  h a v e  a  d u l y  t o  e n g a q e  i n  f u l  I  b a r g a i n i n g  w i t h  t h e
l l n i o n s  n r i n r  I n  r h e  i ' n n l  F m e n t  a t i n n  n f  f h e  n e w  t i m e  k e e n i  n a l d a t al  l l | y r u r [ L l r l u  L f  l \ L v P r I I \ j /

co l l ec t i on  sysLem o r  was  i Ls  dec i s i on  a  "managemen t  r i gh t "
r a o r r  i  r i . d  r  m n a r - _  a r . l  c f  f  o r l -  h a r n . a  i  n  i  n n "

B.  D id  WASA co rnn i  t  an  un fa j r  l abo r  p rac r i ce  by  re fus i ng  t o
F r ' . f  e - f  A  i .  . . - . 1  ' : i - h  i m n a - l  ^ n . . {  ^ f f a . r <  n o n n t  i , a +  i n n c "L E L U o  ' t L 9 u L r

C .  D i d  W A S A  c o m , ' n  i t  a n  L r n L a i  r  . l a b o r  p r a c t i c e  b y  d e a L i n g
' l i  l ' a l l  l v  w i f  l - '  a ' n n - . v c , 3 q  ^ h n r - l -  - h a  r - n n l a m e n t : f  r r - n  ^ f  n - \ , r  s \ , / S t e m

! L ' ( | \ J f r I r ! ' r L q L !

w h l l e  - a r  s  i - o  f o  h i  r o e  i  n  r . r i . h  r h 6  I n i . r n S ?

D.  D id  WASA re fuse  to  nego t i a te  abou t  . i t s  dec i s ion  to  use  t ime
c l o c < s  f .  k e , . n  l r ^ - L  o f  w o r k  t i m e  a n d  i 1  4 a r - i s i o n  o v c -  f h r  n o l i c i e s
and  p rocedures  fo r  imp .Lemen t ing  the  t ime  c focks?

IT.,  ,4ws, Rul-es and Reoulat ions

A. Conprehensive Meri t  Persorne- l  Act (CMPA)
51 -518 .4  Un fa i r  Labo r  P rac t i ces  ( j n  pe r t i nen t  pa r t  onLy )

(a )  The  D i s t r i c t ,  i t s  agen ts  and .  r ep resen ta t i ves  a re
p roh ib i t ed  f rom:

(1 )  I nLe r fe r i ng ,  r es t ra -n i ng  o r  coe rc j ng  any  emp l  oyee
Lhe  exe rc -Lse  o I  r he  r i gh t s  gue rdnLeed  by  Lh i s  subchap te r ;

l 5 \  R c f  l l q i n n  r n  h : r . r - r  i n  c n l l o n r  i r r a t "  ^  -. - - * , - - L y  r n  g o o o  r a l r n  w l f n
e x c l  u s j v ^  r  e p . r e s e n r a  l i  v e .

r E x h i b i t s  a r e  c i t e d  a s  " E x "  f o l l o w e d  " J "  i f  i n L r o d u c e d  j o i n t l y ,  " U "
i f  i n t r o d u c e d  b y  C o m p l a i n a n t  U n i o n  o r  " R "  i f  i n t r o d u c e d  b y  R e s p o n d e n t
W A S A ;  f o l l o w e d  b y  L h e  n u m b e r  o r  L h ^  e x n i b i L .  T h e  r r a n s c r i p t  i s  c i t e d  a s
" T r . "  f o l l o w e d  b y  t h e  p a q e  n u m b e r ( s ) -

a T h e  t i r n e  f o r  f i l i n g  b r i e f s  w a s  e x t e n d e d  t ! , / i c e  a t  t h e  r e q u e s t  o f  t h e
p a r t i e s .

a

l n
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B. Ru-les of  the Publ ic Enofovee Relat lons Board

520 .11  The  pu rpose  o f  hea r i ngs  unde r  t h i s  sec t i on  i s  t o
deve lop  a  fu l l  and  fac tua l  reco rd  upon  wh ich  rhe  Board  may  make  a
dec i s i on .  The  pa l t y  asse r t i ng  a  v i o l a t i on  o f  Lhe  CMPA,  shaL l  have
I  h a  l - \ r r r . l a n  n f  n r n r r i  n , 1  r h 6  r ' l  I  a a r r  i  n n q  + h -  - ^ m n l  -  i  n t -  h \ /  a

P r v v r | Y  u L , r " F ,  L a l - r r L

preponderance  o f  t he  ev idence .  The  p rocedures  o f  Sec t i ons  550 -557
o f  t hese  ru l es  sha f l  app f y  t o  t he  hea r i ng .

532 . I  I f  i n  connec t i on  w i t h  co l l ec t i ve  ba rga in i ng ,  an
i ssue  a r i ses  as  t o  wheLhe r  a  p roposa l  i s  w j ch in  t he  scope  o f
ba rga in ing ,  t he  pa r t y  p resen t i ng  the  p roposa l  may  f i l e  a
nego t iab i l l t y  appea l  w i th  the  Board .  I f  t he  Board  de te rm ines  tha t
an  impasse  has  occu r red  rega rd ing  noncompensa t ion  ma t te rs ,  and  an
i ssue  o f  nego t j ab i l i t y  ex i s t s  a t  t he  r ime  o f  such  impasse
de te rm ina t i on ,  t he  nego t iab i l i t y  i ssue  mus t  be  w i thd ra \ ^ /n  o r  a
neqo t i ab i l i t y  appea l  f i Led  w i I h  Lhe  Boa rd  w i l h i n  f i ve  (5 )  days  o f
t he  Boa rd ' s  de te rm inaL jon  as  Lo  t he  ex i s t ence  o I  dn . l  mpasse .
Excep t  when  o the rw ise  o rde red  by  the  Board  i n  i t s  d i sc re t l on ,
impasse  p roceed inqs  sha l l  no t t  be  suspended  pend ing  t he  Boa rd ' s
de te rm ina t i on  o f  a  nego t i ab i l i t y  appea l .

532 .3  Excep t  as  p rov ided  i n  Subsec t l on  532 .1  o f  t hese
ru -Les  a  nego t i ab i l i t y  dppea l  sha l l  be  f i l ed  w i t h i n  r h i r t y  ( 30 )  days
a f te r  a  wr i t t en  commun ica t . i on  f rom the  o th€ r  pa r t y  t o  the
nego t ia t . i ons  asse r t i ng  tha t  a  p roposa l  i s  nonnego t iab le  o r
o the rw ise  no t  w i th in  the  scope  o f  co l . I ec t i ve  ba rga in ing  under  the
C [4PA .  A  . r esponse  Lo  Lhe  nego r  Lab i ] _ i Ly  dppea l  may  be  f i l ed  w i t h i n
f r f t een  (L5 )  days  a f l e r  t he  da te  o f  se r v i ce  o f  t he  appea ] .

C -  M t . s r F r  A . r r F 1 m t ' n f  t  : - -  - - ,  l a T a  r l z  i n n  f n n A i  t  i a n ca t r  - a ! ( ] - l -  1 r  -  a  / \ Q L ^ ! - t e

{ o c t o b e . r  4 t  2 0 0 1 , )  ( E x .  J - 1 )

Par t  f  I :  Work i ng  Cond i t i ons
A I t iC Ie  2 :  RELATIONSHIP  OF THIS  AGREEMENT TO AUTHORITY POL]C ]ES

AND PRACT]CES
Tn  exe rc i s i ng  au tho r i Ly  r c  es tab l i sh  *egu la l j ons  re l a t i ng  t o

Lhe  Au 'ho r i r y ' s  po l i c i es  i n  ma r fe r s  a f f ec t i ng  wo rk i ng  cond i t i ons
o f  emp l  oyees  cove red  by  LhLs  Ag reemen t ,  r he  Au rho r i r y  sha1 l  have
due  rega rd  f o r  t he  ob l i qa t i ons  se t  f o r t h  i n  t h i s  Ag reemen t .

I f  any  po l i c y  o i :  r egu la t i on  o f  t he  Au tho r i t - y  i s  i n  con f l i c t
w i t h  a  p rov i s i on  o f  t h i s  Ag reemen t .  t he  Ag ree rnen t  sha l l  p reva i l .

No  au tho r i t y  r egu la t i ons  on  a  nego f_ i ab le  i s sue  i s  t o  be
adop ted  o r  changed  w i t hou t  f i r s t  t ak i ng  i n to  cons ide ra t j on  t he
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Ar t i c l e  4 :  MANAGEMENT RIGHTS / i n
Sec t i on  A :  Genera l

D .C .  Code  Sec t i on  1 -518 .8  o f  t he  CMPA es tab l i shes  manasenen t ' s
r l gh t s  as  f o l l ows :

1 .  The  Au tho r i t y  sha l I  re ta in  the  so fe  r i gh t ,  i n  acco rdance
r^ , i t h  app f l cab fe  l aws  and  ru fes  and  regu la t i ons :

a -  T o  . l i  r e r t  c m n l . \ \ r s a < .  ^ f  f h a  A r r t -  h ^ 1'  - " !  ^  -  - , . -  - - - - . . - - - 1 t Y ;
b .  To  h i r e .  p romo te ,  L rans Ie r .  ass i gn  and  re ta i n  emp loyees  rn

pos iL  - l ons  w i t h i n  t he  AuLho r i Ly  and  t o  suspend .  demo te ,
d i scha rge  o r  t ake  oLhe r  d i sc i p l i na ry  ac t i on  aga ins t
emp loyees  fo r  cause ;

c .  To  re l i eve  emp loyees  o f  du t i es  because  o f  f ack  o f  work  o r
o the r  l eg i t ima te  reasons ;

d .  To  ma in ta i n  t he  e f f i c i ency  o f  t he  Au tho r i t y
ope ra t i ons  en t rus ted  to  them;

e .  To  de te rm ine  the  m iss ion  o f  t he  Au tho r i t y ,  i t s  buc ige t ,  i t s
ope ra t i ons ,  Lhe  numb ,e r  o f  emp loyees  ass igned  Lo  an
o rgan i zaL iona l  un_ i t ,  wo rk  p ro j ecL  o_ r  t ou r  o f  ducy ,  and
the  techno logy  o f  pe r fo rm ing  i t s  work ,  o r  . i t s  i n te rna f
secu r i t y  p rac t i ces ;  and

f .  To  Lake  wha leve r  ac t i on  may  be  necessa ry  t o  ca r r y  ou t  t he
m iss lon  o f  Lhe  Au tho r i Ly  i n  emergency  s j t ua t i ons .

2 -  A I I  maL re rs  sha l l  be  deemed  nego r  i ab le  excep r  r hose  rha t  a re
p rosc r i bed  by  t he  CMPA. .  .

Loca l  Un ions '  po in t  o f  v i ew  o r
^ ^ n ^  r l -  r  r -  i  + ! ,  + ^  ^ € { ^ *y  L v  v ! ! E -  s u g g e s t  r o n s
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-  r  ' r  ̂ , , r  ^ ^  + r r ^  r  ̂ - i  r  U n  j  O n Sd - L r u w - L r ' 9

or  a .L te rna t i ves .

n A r f ;  n a n f  n a  r f  n n l  v l

(  l n  pe t  r  iDen r  pa r t  on l y )
N a w  |  6 . 1 - r ^  l n 4 v  s h a  I  L  m e a n  t h e

i m a l  a m a n r : 1 -  i  ^ h  ^ +  n a u  o a , r i n m o r t

I  h : t _  h : r r a  n n r  n r a r r i  _ 1 . - r , .  ! _ _ ^ 5  ! - - ^ n
,  -  , L  I  L y  r ! , c c L ,  u J q u

S e c l - r o n  I J .

Ar t i c fe  33 :  NEW TECHNOLOGY
Sec t i on  A  -  De f i n i t i on :

acqu i  s i L -on ,  i  n r  r oduc r j  on ,  and
sys tems /  me thods  and  p rocedu  re  s

T m n A - l  n f  J - h a  F w o r c i < a  ^ f  M r n A / - r a m a n l - '  e  R i . r h t s  ; n . i

B a r g d i n i n q  o v e r  N e q o l  i a b l  e  I s s u e s
' I  

V ^ n ; n p r e r r  - i ^ h I s  n r F  . ^ j -  c . r h i a ^ f  t - 1 1  r - a r - r n f  i . = t i  n n c -  T na u u J s L L

acco rdance  w  i  t h  D .  C .  ] aw ,  Lhe  Au tho r i  t y  sha l  L  ba rga j  n  w j  Lh  t he
Loca l  Un ions  ove r  t he  i rnpac t  and  e f fec t  o f  i t s  exe rc i se  o f
o 1 ^  ] 1 p - . q f  a f l  \ / a n F . r F m F n l  r i n h t  s .  

- n  
. r r j r j i  - r  r - n  F h E  A  t h . r i t  r r  s h a l f

b a r q a i n  o v e r  s u b j e c f s  L h . r L  h a v e  o r h e r w i s e  b e e n  d e e m e d  n e g o L i a b l e
u n d e r  t h e  D .  C .  l a w .

) .  T l ^ o  A r r ' 1 . , r : r - . . '  . h 4 -  |  o i v e  f  L e  p r a s i d e n L  o f  e a c h  L o c d - l  U n i o ni  r r  ) /  r r r q l r  L l r v u  L " c  '  L s r L

a d v a n c e  L i r .  L t e n  n o t i c e  o L  c h a n g e s  i n  p e r s o n n e l  p o _ i c i e s ,  p r a c L i c e s ,
o r  w o r k i n g  c o n d i t i o n s  3 f f e c L i n g  e m p f o y e e s  c o v e r e d  b y  t h i s
A g r e e m e n t .  T h e  L o c a l -  U n l o n s  s h a l f  h a v e  t h e  o p p o . r t u n i t y  t o  e x e r c i s e
t h e i r  f u l l  r i g h t s  t o  b a r g a i n .



4p @h
aurr

N o s .F E R B  C a s e 0 3 - U - 3 4  a n d  0 3 - N - 0 4
Paqe 6

by  t he  Au tho r i cy  t o  mod i f y ,  upda te  o r  i  mp rove  ex i sL - i ng  Au tho r i t y
p rocesses  by  a  subs tan t i a l  measure .

Sec t i on  B  -  Un ion  No t i f i caL ion  Requ i remen ts :  The  Au tho r iEy
sha l l  consu -L t  w i t h  r he  app rop r i aLe  Loca -L  Un ion (s )  a t  l eas t  s i x t y
/ 6 0 )  r - a l e n d a r  r i a r r q  n r i o r  f n  t  l - ^  r ^ n r r i s i f  i n n  n r  i m n l  a m e n t , r l -  i o n  O fL r r L  u u 9 u r J r  ! , r r y r v r r r v l v e e 4 !

A n \ /  r . F \ . '  r o n h n ^ l . n v  r h a t  , n a v  . l . l r r e r s p  l r r  i r r n . r n t  a m n l  n r , a e q  N o  . I e S Sq u v E ! J E t y  f r L r y q v L  L t " y  I  v ) / u v r  i  r r v

f  h a n  f n r t v - f  i v p  1 4 5 )  c a l  e n d . : -  r J . r r i e  r r i o r  I n  - l ^ a  i  m r - \ l  e m F n l -  i f  i o n  o f
q r r r - h  o c r l i  n m c n t  q \ / q t F m  f  h a  A r r r  h ^ r  i t .  ' . - i t t e n
o u L r r  s y u r t , , " c , , L  J  j J L L ' L L ,  r L v ! r  u y  5 ' r d _ L _ L  I J r ! r v f  u E

n o l  i r - o  l o  r h c  a n n r - n r i r t - o  I a r : l  I l n i ^ n / c \  t - h r t  q h r l l  i  n . ' l  l | . l .  r h ^
u P y l v t s  J r .  r v r ,  \ J /

f o l l ow ing :

1  -  T h c  A ' r f  h o r i l -  \ / t  q  d , 3 c . r i n l -  i n n  n =  l -  h 6  n 6 r ^ ,  l -  a . h n n  ^ . r \ /  r - 1 r  s v s f  c m  a n d
r h a  j -  i m i n r r  f  n l i  m n l  o m o n  F :  r  i  n n

?  . l a l - ,  ^  a , , f  h ^ - i r - r r f  -  r - - ^ ^ ^ n ^ - r  ^ €  ?  ! r ^  i m ^ i ^ r  a n  n n r r o r o r i  c m n l  n r r e e qy  -  d J J C D J l t l g l I L  L ' I  L l l C  - L r L t I - * - -  !  -  - - . . r - - . ) , u v J .

?  r " h a  a r r t  h , - \ r i  F , . 1 . ^ r r ^ ^ r  l - r f  i h i - ^ . h r l l  l r oj  o  a J J c - ' > I l l t : L l L  ( ) . L  w L l c L t l c r  L  L ' f , r r r t r t g

r e c r t l i  r e d  f o r  a m n  n \ / a c q  : f  F a ^ l a d  h \ ,  l -  h a  ' m n r e m a n t ^ r  i . l n  I fe u  u ! ! v ! L L u  ! l  L r r !  r r t l l r ' 4 v r t ! !

L ra in j ng  i s  r equ i  r ed ,  t he  no t i ce  sha l l  desc r i be  t he  t r a i n i ng
^ n n . r r r r r n i  I  i r a a  i - h r l  l L - ^  n , r f  L ^ r i + ! '  - h a l l  n r a r r i d .  A i  i f  <  . : Y n . ' - ^ ^'  - -  - l l c t L  L l l e  A U L I I ( J I - L L y  S t l d - L  -  P r | . ] v r l r c  c A v c r r r E .

4 .  The  Au tho r i t y ' s  assessmen t  o f  t he  economic  l npac t  o f  t he
Lmp  l emenr  a l  i on  on  che  Au t  ho r  i t  y '  s  ope ra t  j  ons .

The  app rop r i aLe  Loca l  Un ion  ( s )  shaL l  be  p rov i  c l ed  w i t h  Lhe
oppo - r t un iLy  t o  exe rc i se  i Ls  f u l l  r i gh t s  Lo  ba rga in  unde r  Pa r t  I I ,
A r f  i r - l r -  4 .  S e ^ 1 -  i ^ n  R .  M A r  ^ r F n a . l -  R i . r h f  s .  f  n l I r u r i n n  r . n < n l  l n l  i o n  a n d

n o t i c e  o f  t h e  i n t r o d u c t i o n  o f  n e w  t e c h n o l o g y .  H o w e v e r ,  s u c h
b a r g a i n i n g  s h a l l  n o t  d e l a y  t h e  i m p l , e m e n t a t i o n  o f  t h e  n e w
t e c h n o l o o v ,

IV Su$marv of Proceedings and Undisputed Facts

Comp la  i nan f s /  Amer i can  Fede raL  Lon  o f  Cove - rnmen t  Emp l  oyees
(AEGE) ,  Loca f s  63L ,  81? ,  2553 , '  Amer i can  Fede ra t i on  o f  S i : a te ,  Coun ty
and  Mun ic ipa l  Emp loyees  (AFSCME) ,  Loca l  2O9L ;  and  Na t iona l
Assoc ia t i on  o f  Governmen t  Empfoyees  (NAGE) ,  Loca l  R3-05 -06  a re  the
exc lus i ve  ba rqa in i ng  Lep resenLaL i ves  o l  b . . r r ga in i ng  un i t  emp l  oyees
o f  l t t rASA,  and  a re  pa r t i es  to  the  Mas te r  Ag reemen t  on  Compensa t ion
and  Work ing  Cond i t r ons  (Ex  J -1 ) .  Co l l ec t i ve l y ,  t hey  have  been
ce r t i f i ed  by  PERB as  Compensa t i on  Un i t  31 .5

" A F G E .  L o c a L  6 3 1 ,  r e p r e s e n t s  a p p r o x i m a t e l y  2 0 0  b a r g a i n i n g  u n i t
e m p l o y e e s  i n  E n g i n e e r i n g  a n d  I ' e c h n i c a L  S e r v i c e s ,  W a s t e  W a t e r  T r e a t m e n t
a n d  P r o c u r e m e n t .  A F G E /  L o c a l  8 7 2 ,  r e p r e s e n t s  a b o u t  1 9 0  e m p L o y e e s  i n
W a L e r  S e r v j - c e s  a n d  W a t e r  l l a n a g e m e n t  a n d  B i L I i n g .  A F G E ,  L o c a l  2 5 5 3 ,
r e p r e s e n r s  l b o u t  L 9  S e w e r  S e r v i c e s  e r p l L , y a e s .  A F S C M E ,  L o c a l  2 Q 9 1  ,
r  e p r e s e n t s  . r p J  r o x i T r L e f ! '  1 4 0  - n p l o y p F , s  w o l  l { i n g  l n  S e w e r  S e r v i c e s /
l u l o  n  n n a n c e  S e I \ ' i C e S ,  Y a  c r i e -  M a r a g e m e n t  a - . d  F a . i l i r j e S  a n d  S ' - C u I i L y .
N A G E ,  L o c a I  R 3 - 0 6 ,  r e p r e s e n t s  a b o u t  2 2  e m p l o y e e s  i n  B u d g e t  a n d  F i n a n c e .
( T r ,  p p .  3 3 - 3 4 )  .
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WASA i  s  respons ib te  i . . r  i  r h  p rov id ing  po tab - Ie  ! , r a te r  and  sewage
co l l , ec t i on  to  the  D is t r i c t  o f  Co lumb ia  rne t ropo l i t an  a rea .  f t
emp loys  more  t han  800  j nd i v i dua f s .  l n  1999 ,  WASA was  removed  f r om
Lhe  D i s t r i c t  o f  Co . I umb ia  pay ro l l  s ys tem and  t he  f o l l ow ing  yea r ,  i t
e s t a h l  i  s h e c l  i f s  o u , n  n a v r o l  I  a n d  n e r s o n . F l  s \ / s f  F m  w h i  r : h  r e n l a c e s  t h eu l . J g L I l l

r > n , , a l  a ' . c F 6 n  - - ^ ' , i ^ 1 1 q 1 v  n s F r J  t . r  r F . n r d  t i m e  a n d  a t t e n d a n c e ,  I n

2001  ,  i t -  deve loped  a  compu te r i zed  t ime  and  a t t endance  sys tem.  I L
i s  " , r n  i  n t  e n r a f e . l  s v s l - e m  t h a f  r o r r r r  i  r F c  a n  i d e n L j  f j  C a C i O n  d e v i c e
I and ]  has  a  da ta  co l fec t i on  te rm ina l  t ha t  co l . Lec ts .  .  .  da ta  w i th
respecL  t o  t ime  and  aLLendance " .  (T r ,  p .  102 ) .  The  new  sys tem
u t i l i zes  i den t i f i caL ion  badges  a f so  known  as  f ac i l i t y  dccess  ca rds
/ t r a a \  r - F r i  . r ^  h v  e m n ' o v e e s  ^ l -  . l a l a  c o l . L e c t i o n  t e r m i n a f  s .
E m n -  o v e e s  s w i n e  f  h r . i r  r : a  r c ] s  l - h r o r r o h  n n c  o f  t h e  d a t a  c o . l  l e c t i o n

Y | '  v l l \

t e rm ina l s  be fo re  and  a f te r  t he i r  t ou rs -o f -du ty  and  l unch  pe r iods .
The  da ta  co l l ec t i on  te rm ina l s ,  p .Laced  a t  va r i ous  l cca t i ons ,
au toma t i ca l Jy  r eco rd  L ime  and  a t t endance  each  t ime  Lhey  a re  sw iped .
The re  i s  a " l so  a  secu r i l y  componen t .  The  ca rd  has  t he  Emp loyee ' s
p i c ru re ,  wh i ch  se rves  os  an  i den t i f i ca t i on  badge ,  and  a l so  con t ro ] s
access  i n to  ce r t a i n  a reas .  (T r ,  p .  103 ) .  The  sys tem i s  agency -w ide
e n c l  a f f p . l s  h a - r a i n i n r ^ l  l n i  o r n l , r \ r o o q  a S  W e l l  a S  n o n - u n i o nL r L ' | J r v  y  L  L !

emp. toyees ,

I n  t he  Un lo i r  l abo r  P rac t i ce  Comp la in t ,  t he  Un ions  conLend
t h a t  " F e s n n n . l F n t  h : s  r e f l s e r l  t n  h a - n a  i n  o ' r e r  f h e  i  n n l  e n e n r a t i  o n  o f
new emp loyee  i den t i f i ca t i ons  ca rds  and  new eLec t ron i c  t ime  c locks
tha t  w i l l  be  used  fo r  t ime  and  a t tendance" .  Comp la inan ts  ma in ta in
f  h i l  l h . ! /  e ^ r r ^ h l  r ^  l ^ , r r ^ r i  h  ^ h  r +  l ^ : c l -  + . , -  ^ - ^ - - l ^ ^ ^  r - . r

,  .  - r ' . .  - -  I r d l g d l l t  U J I  d r  - L t j d 5 L  L w l J  t ; r  t d € J . e

r ebu f t ed  oy  Responden t .  l n  E .he  amended  comp la inL ,  Lhey  add  t he
i  

- F o a t  
i n ^  - h a i  W A I A  . l e . r  l l  r l  i r e r - l  r v  w i . h  a n n l  n r r o c c  : | r n r r -  t h e

imp lemenra l i on  o r  new  badges  and  t ime  c l ocks  wh i l e  r e tus i ng  Lo
h r r a : i n / ' r r i r h  t h a  I t n.  - . , . 1  ons .

The  Un ions  con tend  tha t  t he  new sys tem i s  no t  mereLy  new
t F , - \ f  . ) l  - a \ / .  h l t l  - a f  L r = r  i  s  " n a r f  . r .  - n  / . 1 \ r A r r  I  n r . 1 . r r A m  - h a l  

h a Sy u l l  v !  '  q 4 f ,  
t , r

m a f . e r i  , :  I  r  v  r h r n o e , . l  n a v  ; n d  I  e a r r e  n o l  ' c  i e s  a n d  c r e a t e d  a  n e w  b a s i s
f o r  d i s c i p ' L n e  L n a L  h a d  n o r  p r e v i o L S l y  F X i s L e d " .  ( T r .  p .  1 3 ) .
T h e r r . f o r e  f  h , - \ /  , ' - ^ n l  a n . j  j - h r i  i m h l a h a n r r t i n n  i  e  :  m - r n d i r a r v  c r r l ' 1  a . l

" .  
, , v j

n f  h . r " o a i n ' r , r -  r o . . r r r r  r : . r r . r  r ^ t A q A  t -  n  , r r  r r a  J _ h e  u n i o n S  a d v c i n C e  n O t i C eI  L U  9 f  v r  I

. . r z l  a  m c . p n  i n . - f  € . 1 ' l  ^ n n o T l | ] n i l V  - n  h l r , r a r ' 1  h . : t ^ - e  i m n l e m p n t . t f  i O , - t .  A S

r e l i eL ,  como la ina r ^ r s  seek  a  re tu rn  Lo  t he  sLd tus  quo  and  t he
_ _ _ _ a  i  ; ^ ^ . . , r  - - a ^ t i a t . o n s .q r ' g d g c  r r r g L u l  L r t : a L ]

BaLba ra  M i l t on ,  Loca l  631  P res iden t ,  t es t i f i ed  t ha t  t he  da ta
co l l ec t i on  t e rm ina l s  and  eLec t ron i c  t ime  c l ocks  we re  d i scussed  a t
Lhe  Novemb- r  20A2  .  abo r -managemen i  - nee l -  i  nq  and  d  p resenLdL -on  wds
made .  A f t e r  t ha t  mee i i ng ,  t he  Un ion  p res iden t s  w ro te  t o  Mr .  Cook
ask ing  Lo  bd - rga in  a rd  ask ing  f o r  i n l o rma t i on .  (T r ,  pp .  262 - )64 ,
Ex .  J -2A)  .  The  w i tness  reca l l ed  tha t  t he re  were  no  l  abo r -mana  gemen t
mee t inqs  j . n  Dece rnber  2002  and  Janua t : y  2003 ,  and  tha t  a t  t he
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Feb rua ry  2003  mee t i ng .  when  t he  Un ion  p res iden t s  asked  Mr .  Cook  why
he  had  no t  responded  to  the i r  f e t t e r ,  and  he  i n fo rmed  them tha t  he
had .  She  had  no r  r ece i ved  Lhe  l e t t e r .  and  ob la i ned  a  copy  a f t e r
t h F  F c h r n a r \ /  m , - a j -  i n / - r  ( T r  2 A € , - ) G A  F . w  , f - ? C 1  M c -  M i l t o n

P l : / .  - u u  - u u /  ! ^ .

ces t i f i ed  t ha l  t . he  Un ions  responded  Lo  t he  l e t t e r  by  ask ing  h i s
ava i fab i f i t y  t o  ba rga in .  She  s ta ted  tha t  t he  Un . ions  ra i sed  the
ma t te r  aga in  a t  t he  May  mee t i ng .  l T r ,  p .  269 ) .

Ms .  M i l t on  t es t i f i ed  she  rece i ved  Mr .  Cook ' s  May  14  response
sho rL l y  a fLe r  t he  un fa i r  l abo r  p rac t i ce  comp la in t  was  t i l ed .  (T r ,
p .  210 ,  Ex .  J -2E )  .  She  s ta ted  t ha t  t he  f e t t e r  con ta i ned  WASA 's
f i r s t  o f fe r  Lo  ba rga in ,  bu t .  l - ha t  WASA wan ted  p roposa ls  f rom the
Un ions  f i r s t . r - n m n r  r i  h a F F ^  ^ ^ ^ F ^ ^ . - . ]  l - h : 1 -  e i  n . a  t h F  n r r r n o s e  O fv v u L P r o r r r d l L  L r r s  y u ! r /

c ime  c l  ocks  i s  t o  keep  t r ack  o f  t ime  f o r  Lhe  pu rpose  o f
compensa t ion  and  bene f i t s ,  i t  " i s  i t se f f  a  work ing  cond j - t i on  and  i s
t he re fo re  negoL iab le " .  (Neqo t i ab i l i L v  Appea l  ,  p . 2 \ .  Ms .  M i f t on
s ta ted  the  Un ions  cou ld  no t  make  wr l t t en  p roposa ls  abou t  t he  t ime
c focks  because  i t  l acked  l n fo rma t ion  s ince  the  Un . ions  d id  no t  know
a f l  o f  t he  i ssues  and  aspec ts  o f  t he  changes .  She  c la imed  tha t  t he
Un ions  we re  g i ven  " t eeny  b i t s  and  J r i r es "  o f  i n f o rma t i on  caus ing  "a
fo t  o f  f r us t r a t i on " . ( r r ,  pp .  300-30r ) . WASA d id  no t  p rov ide

F ^  r h a  ^ , , a c F : . h q  r : i e a . l  h r r  f h -  U n i o n s  i n  i t s  J u n e  1 0
f e L t e r r  b u l  r a t . h e r  i n v i c e d  C o m p l a i n a n t s  t o  a L L e n d  a  m e e c i n g  o n  J u n e
1 3 .  ( T r .  p p .  2 l A - 2 1 2 ,  E x s  2 E ,  2 G ) .

WASA's  Genera l  Manager  no t i f i ed  WASA emp loyees  abou t  t he
imp lemenLaL ion  o f  t . he  new  sys rem by  l e t t e r  da ted  May  21  ,  2003 .  (TL ,
p .  31 ,  Ex  U -2 ) .  Acco rd ing  t o  t he  n i t ness ,  t he  new  t ime  c . l ocks  we re
i  m n l  o m , a n l -  a , 4  n n  a r  : h ,, . .  * -  * - ou t  Augus t  9 ,  2003 .  (T r ,  p .  48 ) .

The  w i t ness  LesL i f i ed  she  pa r t i c i pa red  i n  negoL ja t i ng  t he
\ / r a a + ^ v n ! ! E E r t L L , , - ,  

" , , = - -  
m a t t e r S  w e r e  n o t  r a i s e d

s r h i l e  _ h e  n : r r i a q  r . ' c r , =  i r  n - n n + i : l - i . n q  r . : r f  i ^ r r l : - l r r  r ^ r h p n  " n e w
P e !  

!  i  v e  ! e r  I  
i

I F r : h " l o l o o v "  a s  / - . r l a m n l ^ t -  , . , - l  i . r  A r i  i ^ l o s  {  a n d  3 3  w a s  d i S c u S S e d .
(T r ,  pp .  58 -59 ,  Ex  J -1 ) .

The  Un ions  con rend  LhaL  rne  new  sys rem has  chanqed  p rac i . i ces
re fa ted  to  Leave .  Ms .  t , { i l t on  tesL i f i ed  tha t  emp loyees  now take
leave  i n  f i f t een  m lnu te  i nc remen ts .  whereas  be fo re  emp loyees  were
n , :  i d  n n  : n  h n r r r l  r r  h : <  i  1 . .  r  i m a  l n r r c a  r o n n r l  i n -  I  q
y q f u  u "  1 y  a a . _ J  _ u !  l L e u  ,  u r -  e , . ' y

minu tes  l a te  wou fd  have  t o  t ake  f eave  f o r  a  f u l l  hou r .  ( (T r ,  pp .
43 ,  67 ,  Ex  U -3 ) . Ano the r  change ,  acco rd ing  t o  l he  w i t ness ,  1s
' f  - r l  n n o l n v e e s  r r F  -  - ) w  o e r m i r  r o c l  r . ,  " s w i n e  i n "  o n l v  t i l r e e n  m - L n u L e s

be Io re  rhe i r  cou rs -o f -duLy  whe reos  be lo re  t hey  cou ]d  s i qn  i n
wheneve . r  t hey  go t  t o  wo rk .  (T r ,  pp .  44 -45 ,  Exs  U -3 ,  U -4 ) .  She
po inLed  Lo  a  meno randum I rom Lhe  sJpe rv i so r  a f  Lhe  so l i ds
p rocess ing  sec t i on  t e l l i ng  emp loyees  t ha t  now  tha t  t hey  we re
- ra ,ned  L rn  L l r c  new  sys ten ,  r hey  h .d  Lo  s \ ^ r i pe  i n  no  ea  r " I i e r  Lhdn  l 5

a
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minu tes  be fo re  the  tou r -o f  du ty  and  no  fa te r  t han  seven  m inu tes
a f te r  t he  end ,  because  to  do  o the rw ise  wou fd  resu l t  i n  unau tho r i zed
ove r t i r ne .  The  memorandum s ta ted  tha t  empfoyees  wou fd  be  sub jec t  t o
d i scLp l i na ry  ac t i ons  i f  t he  p rob lem b ,ecame  " repe t i t i ve " .  (Ex  U -4 ) .
She  t es t t f i ed  Lha t  emp loyees  we re  no t  r ece i v i ng  co r recL  pay  s i nce

-y rLs ,L r  *oo  - " , s ta l l ed  and  s ta ted  tha t  t he  handwr i t t en  me thod
was  more  accu ra te .  She  no ted  tha t  a  g r i evance  rega rd ing  the
accu racy  o f  t he  t ime  c fock .  (T r ,  pp .  218 -286 ,  Ex  U -8 ) .

Ms .  M i f t on  s ta ted  tha t  t he  Un ions  sough t  t o  ba rga in  ove r
WASA 's  dec i s ion  to  imp lemen t  t he  new sys tem.  The  w i tness  tes t i f i ed
tha t  t he  Un lons  sough t  t o  have  the  i ssue  o f  WASA 's  re fusa l  t o
ba rga in  on  t hese  maL te rs  a t  t he  Feb rua ry  18 ,  2003  and  May  20 ,  2003
labo  r -managemen t  mee t inqs .  (Ex  U-7 ) .  She  s ta ted  tha t  t he re  v ras  no
d iscuss ion  o f  e lec t ron i c  t ime  c locks  a t  any  l abo r -managemen t
h :  r l - n a r e h  i  n  m a a 1  i  n d .  (T r '  pp .  2 ' l  4 -275 ) .  Ms .  M i f t on  t es t i f i ed  t ha t
a t  one  po in t  she  o f f e red  da tes  t o  Mr .  Cook ,  by  i nd i ca t i ng  t ha t  t he
t l n i o n s  r - o r r ' l  c l  l r e r o : i n  1 - h e  n e x t  w e F k -  h u t  r h a l -  l ^ e  r a s n o n d e r j  t h a r  W A S A

was  no t  yeL  ready  t o  ba rga in .  (T r ,  p .  306 ) .  The  w i t ness  sLaLed
tha t  l n  response  to  the  Un ions '  e f fo r t s  t o  engage  in  fu l l
ba rga ln ing .  WASA s ta ted  i t  wou ld  ba rga in  on fy  ove r  " impac t  and
e f f ec t " .  (T r .  p .  46 )  .  Ms ,  M i I t on  t es t i f i ed  t ha t  t he re  we re  two
meeL ings  on  chese  j s sues .  A r  che  second  meec ing .  on  o r  abou t  June
1J ,  2003 ,  t he  Un ions  LoLd  managemen t  t hey  we re  en t i c f ed  t o  engage
in  I u -L -L  ba rga in i nq  ove r  t r dASA 's  dec i s i on  Lo  imp l  emen t  t he  poL i cy .
(T r ,  p .  41 ) .  Ms .  M i l t on  added  t he re  was  one  add i t i ona f  mee t i ng
tha t  she  had  no t  a t t ended .  (T r ,  p .  50 ) .

Ms .  M i l t on  t es t i f i ed  t ha t  i den t i f i ca t i on  ( ID )  badges  we re  no t
new  Lo  emp loyees ,  bu r  Lha t  p r i o r  Lo  Lhe  new  sys tem.  t he  ID  badges
d id  no t .  i n te r face  w i th  the  pay ro l l  sys tem and  d id  no t  con t ro ]
access .  The  w i tness  s ta ted  tha t  t he  Un ions  d ld  no t  d i sag ree  tha t
access  to  the  fac i l i t y  was  a  secu r i t y  i ssue  and  rese rved  as  a
managemen t  n igh t ,  bu t  t ha t  t he  Un ions  were  conce rned  w i th  the
r  imekeep ing  aspecL .  ( f r ,  p .  304 )  .

WASA con tends  tha t  t he  new sys tem i s  " t ru l y  a  k ind  o f  new
'  -  - r '  - ^ r  - * . '  1 t  F r t  h \ /  l - h o  ^ a r .  i a e  i n  t h e i r  C o n t . r a c l  a S  ar u l r L c r ' r P  L L L L U  ' l  P q ! - ! ! J

managemen t  r i gh t " .  (T r ,  p .  f 7 )  ,  I t  ma in ta i ns  t ha t  t he  new  sys tem
i m r r n r r o s  , r ^ . 1  | n , - l ^  F q  F r . r , . -  r r - r  n r r - . . c c j r r - E , q  l . l r  -  r - r - l  i . . ' r  1 - i m e  a n d

aLLenddnce .  Imp lemenuo r i on  o r  t f  e  . s ys tem.  WASA a rgues ,  does  no t
change  any  t e rm  o r  cond i t i on  o f  emp loymen t .  (T r ,  pp .  19 -20 ) .
RespondenL  , . s t i r na tes  chdL  more  t han  100 ,000  L rme  shee ts  we re
p rocessed  manua l l y ,  and  each  t ime  shee t  had  to  be  en te red  manua l l y
by  a  t . imekeeper .  Tha t  i s  no  l onger  requ i red .  WASA con tends  tha t
the  new sys tem reduces  the  l i ke l i hood  o f  e r ro r  and  saves
s iqn i f i can t  t ime  and  resou rces .
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W A S A  a l I o . r F e  l -  h a i -  i l -  m o t  i t c  n h l  i n r l - i n n  h r r  n f  f o r i  n / r  l - 6  h : rp : t  v L L  * - - r g a a n

o v o r  r h e  i  r r n ^ c l  A n . l  e f f e c t s  o f  t h e  n e w  s v q f F m -  h  t  f h a l  t h e  t l n i o n sr r L v Y  J j r L v r r ' f

re jec ted  i t s  o f fe r .  Desp i te  the  fo rma l  re jec t i on .  WASA con tends  i t
commun ica ted  w i th  the  Un ions  and  imp lemenred  many  o f  t he  changes
sugges ted  by  the  Un ions . (T r ,  pp .  I 36 - I 39 ) .  Responden t  c l a ims
f . h e  n e o o l  i a h i  I  i  l '  r , ,  A n n e a  l  s h o r r ' d  h e  , l i  e m i  s s e d  b e c a u s e  "  L h e r e  i s  n o
i s s u e  o f  n e g o t i a b i l i t y  b e f o r e  t h e  B o a r d "  s i n c e  t h e  W A S A  " n e v e r
c o n m u n i c a l - e d  i n  w r i r i n g  t h a L  i t  c o n s _ i d e r e d  c h e  s p e c i  f i c  p r o p o s a l  t o
h F  r o n n e . r . \ l  i  a l ' ,  I  c "  I  T d \  .  A l  t  e r n a l  i r r e l  r r  i f  A r . r n a q  { - h e f  t h er - t L ! ! - r s L _  q v r l t

nego t iab i f l t y  appea l  shou ld  be  d i sm issed  as  un t ime ly .

WASA con tends  t ha t  i r  kep t  Un ion  l eade rsh ip  f u ILy  i n f o rmed
T . h r o t l o h o n f  t h e  n r o r - e q s  n f  d e r z o l  n n i  n r r  e n d  i m n l e m e r f i n d  t h a  n e w

sys tem,  and  f u r t he r  t ha t  i t  me t  j t s  1ega1  ob l i ga t i on  by  o f f e r i ng  t o
engage  i n  lmpac t  and  e l f ec r s  ba rga in i ng .  Members  o f  i t s  t ask
fo r ce ,  headed  by  Con t ro l l e r  O lu  Adebo .  me t  w i t h  Un ion  I eade rsh ip
f o r m a l l v , i n . J  i  n  f  o - n a  I  I  v  , r l  t h o ' : o h  r o  t l n i o n  l e a d e r S  w e r e  o n  t h e  L a S k
f o r ce .  S tephen  Cook ,  Manage r  o f  Labo r  Re la t i ons ,  s t . aLed  he  was
appo in ted  to  the  task  fo rce  because  WASA knew i t  had  to  " i n fo rm and
e r l r t r - a  r e  F r r n  j . \ r / , - 6 c  - n c l  -  . r n , n r  l o : r - i e r s h i n  - o o a r d i n o  w h a  l -  w e  W e . f er - " , P  r  L 9 q ! u r r r v  q t t q L

do ing ,  why  we  h re re  do ing  i L ,  how we  r ^ /e re  do ing  j  r - .  So  i  t  was  an
jn teq ra l  pa r l  o f  t he  p l ann ing  p rocess ,  r o  educa te  and  i n fo rm" .  (T r ,
p .  113 ) .  M r .  Cook  t es t i f i ed  t ha t  Un . i on  l eade rs  we re  f i r s t  g i ven
in fo rma t i on  a t  d  l abo r  managemen t  mee f i ng  j n  app rox imaLe . I y  Oc tobe . r
2002  wh i ch  was  a r rended  by  rhe  f i ve  Un ion  p res iden t s .  He  sa jd
members  o f  Lhe  rask  l o r ce  i nvo l ved  i n  pay ro l  I  and  secu r i t y
pa r t i c i pa ted  i n  t ha t  mee t i ng .  (T r ,  pp .  114 -115 ) .  WASA a ] so
p rov ided  fo rma .L  wr i t t en  i n fo rma t ion  and  responses  as  we l f  as
i n fo rma l  commun ica t i ons .  (T r .  pp .  I I 8 - I 22 ,  Exs  J -2 ,  A -1 ) .

M . r .  Cook  t esL i f i ed  Lha t  WASA was  p repa red  Lo  engage  i n
h r - , r . :  i n i n n  o r r o -  r h a  i m n r r - l  a n r ^ l  a c € c r - f  q  n f  I  h 6  r a , . '  d U c l - a y  h r r t -  t h a t'  L !  r r L r P u L

t he  Un ions  dec f i ned  i t s  o f f e r .  (T r ,  p .  193 ) .  He  s ta ted  t ha t
manage rnen t  was  p repa red  l o  en re r  i nLo  impac t  dnd  e f f ec t s  ba rga in i ng
a t  f he  June  mee f i ng ,  b l r  t hdL  Lhe  r r n i ons  s raLed  f hey  wan fed  t o

i n  r r r l l  h : r a :- * -  Y * l n t n g :

We go t  t o  t he  mee t i ng .
no t  he re  to  impac t  and
tha t  t h i s  i s . . . "  I
ha rga in i no . . .  {T r ,  p .

r  h a , ,  r r o . o  c . , r z i  n a  " u r c l  I

o f  F o n r a  n 6 ^ - l  i : F i n n ^  ' ^  1 ^ ^ l : ^ " ^
" c 9 J L r J L f v L r

f h : n k  ' h o r ,  r s e c l  h e  l e r m  f u l l
I  l l 1  l

The  w i t ness  s ta ted  t ha t  t he  i nd i v i dua l s  a t t end ing  t he  mee t i ng  on
beha l f  o f  WASA d id  no t  l eave  the  n€e t i nq ,  bu t  ra the r  rema ined  and
en te red  i n to  a  d i scuss jon  w i t h  Un ion  l eade rs ,  i nc l ud ing  Ms .  M i l t on ,
on  va r rous  i s sues .  Mr .  Cook  t es t i f i ed  t ha t  he  cons ide red  t he
mee l l n , ' TS  rn  June  dnd  AugusL  w i rh  Un_on  -eade rsh ip  t o  be  ba rga in i ng .
{T r ,  p .  68 r .  ' l e  Les r i f i ed  -haL  na r  agenen  respon , l ed  t o  a l I  o f  che
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quesL ions  ra i sed  by  Un ion  l eade rs ,  and  t ha t  " t he re  was  a  back  and
fo r t h  d i a - l ogue  and  quesL ions  and  answers " .  (T r ,  p .  f ?3 )  .

M r .  C o o k  t e s t j f i e d  t h a t  L h e  n e w  s y s r e m  d o e s  n o L  c h a n g e  w h a t  i s
r F f i r r i  r  ' 5 4 ]  n f  o m n l n \ r a a q .  I  c  l l ^ a -  - h e r r  r p n r a r f  I  r . \  G r r r r k  n n  i i m e  a n d
t h a r  t h e v  f e n o r t  r h c i r  r i m , -  . r r - r - r r r ^ t  o l \ /  l T ' y  n  1 ? 5 1  M e n r . r F r q, " ' !  q u L u r u L L r y i  

\ f ! ,  | J t  r a J r .  , ' q " e ! J r ! g

had  and  con t i nue  t o  have  d i sc re t i on  t o  excuse  t a rd i ness .  (T r ,  p .
126 )  .

W iLh  rega rd  Lo  new  rechno logy ,  Mr .  Cook  rha t  WASA comp l i ed
w i th  a1 l  no t i f i ca t i on  requ i remen ts  imposed  where  the re  i s  no
adve rse  . impac t  an t i c i pa ted .  (T r ,  pp .  187 -189 ,  Ex  J -ZD) .

O Iu  Adebo  tes t i f i ed  tha t  he  has  been  WASA Con t ro ] l - e r  f o r
app rox ima teLy  two  yea rs .  He  i s  Lhe  WASA o l f i c i a l  r espons ib l e  f o r
r - - r - - ^ - t  ' ^ ' t  c o l l F . f i ^ n  c v s t A m  n . . - ) i F . f  ; l F  p r . n l : i n e c l  t h a tr r t ' F / r  s ' L L s ' r L r  r L 9  L r r s  J v r -  J l r v L n ,  y _ v l e e L i  L r  r ^ y t a r r r u u

Lhe  da ta  coL lecL  i on  sysLem i s  ma inLa ined  unde r  pay ro l  I  because  i t
i s  a  " key  t oo f "  f o r  ga the r i ng  t imekeep ing  i n fo rma t i on .  I t  i s  a l so
in teg ra ted  w i th  the  secu t : i t y  sys tem.  Mr .  Adebo  s ta ted  tha t  i n
r , 4 , - l i  - i  ^ n  r - ^  c : , ,  r - - . , - ^  . ^  ^ . , e e s  W h O  w e r e  i n v o L V e d  i nv  ! r r 9  w v r  L U r  s l ' r P r u )

.  i n o t , a a ^ i n r  r . , r - a n  r -  w . . q  ^ n  n F r - 6 r  t h a  r a . .  L , - -  -  - ^  - ^ c u c e dr  v  r  L s i r l

t he  amoun t  o f  t ime  needed  by  the  emp loyee  to  f i f l  ou t  t ime  shee ts .
The  w i tness  tes t i f i ed  tha t  t he  new svs tem i s  more  accu ra te  than  the
manuaL  pape r  one .

Acco rd ing  to  Mr .  Adebo ,  seve ra l  t ask  fo rces  were  c rea ted  i n
approx ima te l y  . I anua l : y  2003  to  dea l  w i th  the  t rans i t i on  to  the  new
sys tem.  (T r ,  p .  220 ) .  The  s tee r i ng  commi t t ee  cons . i s t ed  o f  t he  Mr .
Adebo  and  the  d i rec to rs  o f  t he  human  resou rces  (HR)  and  i n fo rma t ion
Lechno logy  ( IT )  depa  r tmen ts ,  The  peop - l e  r espons ib l e  f o . r  pu t t i ng  t he
- n L r a s r r  c r . r l - e  l o . e l l 6 r  r . r a r F  n r " r  r - r  I  . h , -  L a S k  f o r c e .  T h e r e  w a s  . t
f unc r  i ona l  1 -ask  t o r ce  w i t h  pay - ro l l  and  HR s ra f f ,  i nd i v i dua l s  who
unde rs tand  t he  " i n t r i cac ies  o f  t he  d i f f e ren t  se tups " .  (T r ,  p .
219 )  .  The re  was  a  commun ica t i on  team "cha rged  w i th  mak ing  su re  tha t
t he  message  t ha t  was  de f i ve red  was  cons l s ten t  and  accu ra te . . . t o  a l l
emp l  oyees  a r . d  eve ry  e rd  use r " .  ( / d )  .  F  i na .1  I y ,  t he re  was  a  Ledm,
made  up  o f  p ro lec t  t eam members  who  go t  empfoyees  . i nvo l ved  . i n
se t r  i ng  up  some  o t  r he  p rocedu res .  ( l d )  .

M r .  Adebo  t es t i f i ed  t ha t  he  f i r s t  commun ica ted  w i t h  ba rga in i ng
un i l -  emp loyees  l n  Oc tobe r  o r  November  2002  when  he  b rough t  a  new
t ime  c - l ock  t o  a  neeL ing  o rgan i zed  by  \ 4 r .  Cook  wh i ch  was  . t LLended  by
a l l  Lhc  Un ion  p res idcnLs  and  some  sen io r  nanage rs .  Mr .  Ac lebo
s taLCd  tha r  cop ies  o I  I  s chemdr . i .  d i ag ran  o t  how  Lhe  sysLem wou ld
ope ra t c  t ve re  d i s t r l bu ted .  (T r : ,  p .  220 ,  Ex  A -1 )  .  A f  t e r  t h . r s
reeL inq ,  l hc  w i t ness  s ( -Led .  che  pa r - i es  mer  "p racc i ca l  l y  eve ry
mon th "  a t  l abo  r  -managemen t  and /o r  l  abo  r *managemen t  pa r tne rsh ip
- ree t i nqs .  { - r ,  t p . 2 l : ,  ?43 - r44  t l , =  s ra -ed  t l ' aL  he  pa rL i c i paCed
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in  WASA 's  responses  to  the  Un ions  on  January  30 ,  2003  and  May  14 ,
2003 .  (T r ,  p .  225 ,  Ex  . I - 2B  and  D )  .  M r .  Adebo  t es t i f i ed  t ha t  t he  da ta
co l l ec t i on  te rm ina l s  were  d i scussed  a t  eve ry  l  abo r -managemen t  and
pa r l ne rsh ip  meeL ing  he  a t t ended  du r i ng  t h i s  pe r i oC .  (T r ,  p .  246 ) .

The  w i t ness  t es t i f i ed  t ha t  t he  Un ions  had  " i npu t "  i n  t h i s
p rocess .  (T r ,  p .  229 ) .  He  sLaLed  LhaL  i n  add i t j on  t o  Lhe  mee t i ngs
and  l eL te r s .  t he re  wds  "a  I oL  o f  i n f o rma l  con rac t s ,  I i t e ra l l y
ha l lway  con tac t s /  t e l ephone " .  (T r ,  p .  226 ) .  He  no ted  t ha t  t he
Commun ica t i on  Team t r i ed  to  "manage  the  commun ica t i on  I t o ]  nake
su re  t ha t  t he  message  was  cons i s ten t " .  (T r ,  p .  221 ) .  M r .  Adebo
scaced  cha t  he  spoke  w i f h  "eve - r y  s i ng le  un -Lon  p res iden t "  abou t
I  h e i  r  - o n . t a r l s  a n r j  / n r  r - r r i e q i  i  ^ n c  r a n a r d i  r . n  +  h a  d : l -  r  c n  l  I  o 4 l  j 6 6

9 u r J  L f  v r r J  ! t Y g r  g 4 r r Y

t e rm ina l s .  (T r ,  p .  228 ) .

Acco rd ing  to  Mr .  Adebo ,  " round inq  o f f "  was  imp lemen ted
because  managemen t  ag reed  w i th  the  Un ions  tha t  empfoyees  cou ld  no t
a l l  c l ock - i n  o r  c l ock -ou t  a r  t he  p resc r i bed  t i r ne ,  bu t  m ighL  have  t o
wa i t  on  l i ne  fo r  seve ra f  m inu tes .  The  w i tness  s ta ted  he  add ressed
t -he  i s sue  o f  " r ound ing  o f f "  a t  mee t i ngs ,  f o rma l  and  i n fo rma f .  He
s ta ted  tha t  t he  i ssue  was  d i f f i cu l t  because  i n  add i t i on  to  s ta . r r
and  end  t ime ,  emp loyees  take  l -unch  and  o the r  b reaks .  He  tes t i f i ed
l ha t  aL  Lhe  AugusL  8  meeL ing  w i rh  r he  Un ion  p res iden t s  t he
"ove rwhe lm ing  p re fe rence "  was  ro  go  w i t h  f he  w jde r  r ange ,  i . e . ,  i 5
m inu tes .  (T r ,  pp .  232 -233 ) .  A l so ,  due  t o  t he  recon rnenda t  i  ons  f r om
the  Un ion  p res iden ts  and  the  task  fo rce ,  t he  numbe . r  o f  t ime  c locks
was  i nc reased  and  add i t i cna l  l oca t i ons  we re  added .  (T r : ,  p .  235 )  .
He  no red  t ha l  i t  l n  emp loyee  f o rge t s  r o  sw ipe ,  t he  f o rmer  p rocedu re
w i l f  be  used ,  i . e . ,  use  o f  manuaL  en t r y .  M r .  Adebo  t es t i f i ed  t ha t
au tho r i za t i on  o f  ove r t ime  has  no t  changed .

Mr .  Adebo  s ta ted  he  a t tended  a  S tee r ing  Comrn i t t ee  mee t ing  w i th
Un ion  p res iden ts .  He  d id  no l -  remember  the  da te ,  bu t  reca .LLed  tha t
Mr .  Cook  had  t c fd  h l t rL

we  had  to  ba rga in  o r  someth ing ,  t ha t  we  wen t  i n to
ba rqa  i n ,  and  t he  un ion  sa id  t - ney  i 4 /e ra  no l  he re  Lo  ba rga i  n
o r  some th ing ,  t ha t  t hey  had  a  cou r t  case .  So  we  sa t
i : h rough  and  wen t  t h rough  abou t  a  coup le  o f  hou rs . . .And  so
we  wen t  r -h rough  and  d id  a  back  and  fo r th  answer ing  the i r
quesL_ons .  l T r .  p .  250 )  .

V. AnaLysis,  Findinqs and Conclusions
A t  i s sue  i n  t hese  conso l i da ted  ma t te r s  i s  t he  ob l r ga t ron ,  i f

any /  WASA was  requ i red  t o  sa t i s f y  p r i o r  t o  imp lemenL ing  t he  new
sys tem w , i t h  i t s  a t t endan t  t imekeep ing .  a t t endance .  i den t i f i ca t i on
and  secu r i t y  componen ts .  The  Un ions  c fa rm fu11  ba rga in ing  was
requ  L red .  WASA a r ' r ues  f u '  I  oo r ! a i  n  i nq  was  noL  t equ i reo  because



P E R B  C a s e 0 3 - U - 3 4  a n d  0  3 - N - 0  4
P a g e  1 3

imp lemen ta t i on  o f  Lh i s  sys tem was  w i t h i n  i t s  managemen t  r i gh t s ,  I f
f u I l  ba rga in . i ng  was  requ i red ,  t hen  WASA commi t ted  an  un fa i r  f abo r
p rac t i ce f  because  i L  ag rees  i t  d i d  no t  unde r rake  f u I I  ba rga in i ng
be fo re  imp lemenLa t i on .  I f  f u t l  ba rga in i ng  was  no t  r equ i red ,  t ne
inqu i r y  musL  p roceed  t o  r he  nex t  i s sue ,  i . e . ,  d i d  WASA co rnm i t  an
] ] n f a i  r  l a h o r  r r a r - r  i r - o  x . .  € i i ' i h ^  i ^  6 F - 1 r - l p  i n  i r a n a . l -  a n . l  e f  f e c t Sr u s  u ]  r o I  L t r 9  L v  c , ' 9 4 \ j E  r r r  r r L r y q u L

ffi
N o s .

Comp la inan ts  con tend  WASA d id  no t  enqage  in  suchL - ^ * - - . t  - . t  - ^
u o ! 9 o f  r r _ L L r q .
L ^ - - ^ r - r - -  - ' - ' - " - \  ' i  r  w a s  r e o u e s t  e c l  h r ;  t h F  t l n i o n s -  w h i l el o l v d t r r t ' r 9  d - L L r r r J u g r .  ' J y

Responden t  ma in ta i ns  t ha r  even  t hough  t he  Un ions  re fused  t o  engage
i n  i r n n a r : r  a n r i  e f  r e r - t s  h , r - o a i n i n c -  s r r r - r - r  l : r o , : i n i r o  t o o k  o l a r : e -  T h e
i s sue  be fo re  PERB i n  t he  nego t i ab i l i t y  comp fa inL  i s  whe the r  WASA
re fused  t o  negoL iaLe  on  che  i s sues  o f  t he  new  syscem du r i ng
nego t i a t i ons ,  The  Un ions  con tend  WASA reLused .  a  cha rge  t ha t  WASA
den ies .

A .  D jd  WASA have  a  du ty  ta  ba rqa in  w i th  Un ions  p r i o r  t o  t he
i m n ' a n a n , . + i ^ -  - F  t h +  n e w  f  i m a  s \ . , q f  t r r 4  A t  [ l / A S  t h e  d e c i s i o n  ar J J r - t l

' \ m A n a - : r 6 m . n f  r i n h f "  r ^ n t t i  r i n n  i n n a r t  a n r ' l  a l f a r r  c  h : r , ' r , r  i n i  n n 2

Managemen t  r i gh ts  a re  those  respons ib i l i t i es  rese rved  to  an
emp loye r ,  wh ich  exempt  i t  f r om the  du ty  i t  wou fd  o the rw ise  have  to
e n o a c a  i n  ' r r l l  h : r n a i n r n ^  H a r n r a  i r h r a m a n t a t i o n .  A r t i c l e  4  o f  t h e

M d s t e r  A g r e e m e n t  w h i c h  i n c o r p o r a L e s  D . C .  C o d e  S e c t i o n  1 - 6 1 8 . 8 ,
n - o . r i d e s  e  . r e r e r , . r  I  . 1 . ^ ' i r  i l : . \ ' - )  ^ f  m a n a / ] a m a n t  r i n h f  q -  O f  * e l  e v a n C e

h e r i =  - r , -  r h o  n r a r ; i < i n n <  r ^ r h i  r h  a i r ; o  l ^ J A q A  t h o : r r F h n r i t r r ',  , ,  v ,  v \

a .  To  d i r ecL  emp loyees  o f  t he  Au lho r i t y ;
d .  To  ma in ta l n  t he  e f f i c i ency  o f  t he  Au tho r i t y

ope ra t l ons  en t rus ted  to  them;
e .  To  deLe rm ine  t he  m iss i on  o f  t he  Au tho r i t y ,  j Ls  budge t ,  i t s

. n a r , r F i , 1 n e  i h F  n r r m h . r  n t  a m n l ^ , . ^ ^ ^  ^ ^ ^ i - F ^ ^  + -  a f l
u  I  c " r P r ( , y c s  \ i r L c u  L v  o r L

o rgan i zd r i ona l  un i c ,  wo rk  p ro j ec t  o r  t ou r  o f  du t y ,  and
the  t echno logy  o I  pe r f o rm ing  i t s  wo rk ,  o l i  Ls  i n t e rna l
secu r i t y  p rac t i ces ;  and

f .  To  rake  i , r haLeve r  ac l i on  may  be  necessa ry  t o  ca r r y  ou t  Lhe
m iss i  on  o f  Lhe  AuLho r i t y  i n  emergency  s  i  LuaL ions .

l he  Un i rns  a rgue  t ho r  w iLh  Lne  excepL ion  o f  r he  secu . r i t y
. . r m n . r ! r t r . n T _  o f  r h o  n a r ^ r  q \ / q r 6 m  u r h  i r h  I  h o r r  .  ' ^ r  r ' r  e n a - 6 m 6 n  r i  a t h 1 - ,

Q o e n n n d c - r .  ' * ' . r e  ^ l - l  i l a f  e c l  t o  t . l a r . J a  i n  L r e F - " o  : r r r ]  , = n c r r i  n f l  h e  n e r , V

s y s r e m  b e c a u s e  i  t  v . / a s  d  s i g n . i  i  j  c a n r  c h a n g e  I r  o m  1 - h , .  p r i  o r  p r o c e d u r e s
r n d  c h a n q e d  t h e  r e ] . n s  - n J  c o i r d i L i o n s  o l  e n p l o y n e n r .  C o m p l a i n a n l s
r r : n ,  |  \ \  - . ) - . . . \ . r . i  n  -  r f f / ,  ; r  L  l - ^  r o o . r i r o r p n l  r h F i  6 m n  I n r r o , - S  -  O C k  _ l n! L 9 u ! ! ! r L r L l r L

o r  o u L  w i l n i n  a  s p e . i  f ' e d  L j m c  o r  r j s k  d i s c i p  i n a r y  a c t i o n  a s  n e w
p r o c L i c e s .  I . 4 A S A .  o n  r h e  o r h e r  h d n d ,  c o n r e n d s  L h a L  r h e  s y s L e m  c o m e s
! , / . - L h i n  c n e  d e f  i n i  I  r  o n  c : {  i L s  m d n d g e m e n r  r i q n L S  a n d  d o e s  n o t
- e n r A q a n -  :  * , : i n -  - v ) - 1 ^  l l - a l  : l  : -  ^ n  i n n r r - v e - n e n l  r f  t h e  O l d

s v s  l - e m ,  a ' r d  f h a r  .  L
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The  Na t iona l  Labor  Re la t i ons  Board  (NLRB)  has  l ooked  a t  a
number  o . [  cases  i nvo l v i ng  changes  t o  r imekeep ing  sys tems .  ] t  has
made  no  b road  sweep ing  s tandards ,  bu t  ra the r  has  examined  each  case
on  l t s  mer i t s .  The  cases  tu rn  on  whe the r  t he  changes  we . re
s ign i  f i can t  and  subsLan t ia l .  See ,  Murphy  D jese l  Company t  184  NLRB
? 5 7  f l q ? 0 1  R r ) f h  n : r l - i c e  i n  l - h i e  n r a r - a o , - l i  n n  h : r ' p  r - i t c d  R n s f  C r a f t

Broadcas t i ng  o f  New York ,  I nc .  225  NLRB 65  (1975)  and  8u - reau  o f
Na t i ona f  A f f a i r s ,  I nc .  235  NLRB I  ( 1978 )  i n  t he i r  c l os i ng  b r i e f s ,
so  the  Hear ing  Examine r  examined  bo th  dec i s ions  ca re fu f l y  and  w l th
pa r t i cu l a r  - i n t e res t .  Un ions '  Pos t -Hea r i nq  B r i e f ,  p .  14 ;  Pos t -Hea r i nq
Br i e f  o f  t he  D i s t r i c t  o f  Co lumb ia  Wa te r  and  Sewer  Au tho r i t v ,  p .  23 .

In  bo th  Rus t  C ra f t  and  Bureau  o f  Na t i onaL  A f fa i r s ,  t he
emp loye rs  had  i ns r i t u t . ed  t ime  c -Locks  w i thou t  ba rga in ing  w i th  Lhe
Un . ions .  The  Board  s ta r ted  i t s  i nqu i r y  i n  bo th  cases  w i th  whe the r
. r  I  i  m a l z a o n i  n n  e r ' < r - 6 m  h a d  e x i s t e d  b e f o r e  t h e  t i m e  c l o c k s  w e r e

i n sLa l l ed .  I n  bo Ih  cases ,  emp loyees  had  been  requ i red  t o  keep  t r ack
o f  t he i r  t ime ,  a - l be i t  more  i n fo rma l l y .  The  Board  conc luded  tha t
che  emp loye rs  - Ln  t - hese  cases  d i d  no l  commic  an  un fa i t  l abo r  p rac t i ce
h v  " i n i t i a l - i n o  A  m . \ r e  r j e n o n d : h  l p  m e - h n d  o f  e r - f o r r : i  n o  i t ss L  | J L r r u u v ! !

o ' r n s F a n . l i  n o  r r r l . A  r h r l  e n n  l o r r o o s  r r ' r - ^ ,  - , ' l  t h e i r  t  i n e " .  2 2 5  N L R B  N o .

65 ,  p .  321  .  The  Boa rd  s ta ted  t ha t  an  emp loye r  was  " f r ee  t o  choose
the  more  e f f i c i en t  and  dependab l  e  me thods  f o r  en fo r c i ng  j  t s
wo rkp l  ace  ru Ies " ,  and  t ha t  unde r  Lhe  c i r cums tances  p resen ted ,
" i n t r oduc t i on  o f  l he  L ime  c l ocks  wds  bL r r  a  pa r t  o l  t he  day -Lo -day
manager ia l  con t ro l  wh ich  i t  was  f ree  to  exe rc . i se " ,  On  the  o the r
hand ,  i n  cases  i n  wh i  ch  empLoyees  had  no l  p - rev i ous  l y  been  requ i red
to  keep  t r ack  o I  Lhe i r  t lme ,  r he  Boa - rd  conc l  uded  t he  change  was
o i n r r f i / - : . t  : n d  f h a  e m n  l o r r e r  h . r d  r : o m m i r l  e . l  r n  ' - F a i r  l  a h o r  n r a C l . i C e

by  i ns ta l l j ng  a  r ime  c l ock  w i t houL  ba rga jnLng  w ; t h  t he  un ion .
N - ] t h . s n  r . i f  r a l j F r r  H n c n i r : 7  a c e ^ - i , r i l a n  2 7 9  N L R B  1 7 2 2  1 I 9 1 1 ) .

t n  Lhe  i nsLan r  ma t t e r ,  i t  i s  und i  spuLed  t ha t  WASA emp loyees
r -  e l a  r ' r  ' . , . . ' c  } ^ ' 6 6 .  F 6 ^ . , i  r 6 l . . 1  r - n  t : a a n  r - = r v  a r  t h e i r  t i m e .  T h e  L e s t r m o n y

a1 -  t he  p roceed  i ng  was  rha t  t imekeep ing  and  aLLendance  we re
p rev ious l y  ma inL - i ned  nanua  L . J  y .  The  MasLe r  Ag reemenL  se rves  as  t he
. : n n r . r n r  i ^ t F  q t a r l  i n ^  n - i n f  l r  i e  r a n l a r a  \ ^ , i t h  n r n r r i q i o n s  r e o a - r i * *u P I r .  v y !  L f , , , 9  r - . . .  - .  * * L "  I ] '  ^ e : r q r  \ - r r r r 9

work  hou rs ,  l unch  b reaks ,  r es t  b reaks .  e t c . ,  Sec t i on  L  o f  A r t i c l e
37  p rov ides  t ha t :

Emp loyees  a re  requ i red  to  work  a t  t he  schedu led  s ta r t rng
t ime  and  re tu rn  f rom b reaks  o r  mea . I  De r iod  on  t ime .

The  Mas te r  Ag reemen t  does  no t  l r equ i re  tha t  spec i f i c  me thods
1 :o  be  used  by  empJoyees  Lo  reco rd  L i r r e /  on  1y  t ha r  accu ra te
t imek -^ep ing  be  ma i r r t a ined .  The  Mas te r  Ag reemen t  i s  a l so  s iLen t  on
" round ing  o f f "  o r  d i sc i p l . i n i ng  emp loyees  who  s i gn  i n  ea r1y .  Bu t  i n
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a d r i  i t i o n  f r . r  r e . r r r i r i n n  ; n n r r r e r r r  c , F  r p n ^ r f i  n . r .  i f  a l s o  n r n r r i r l e S  f o r

manager ia .L  d i sc le t i on  :

Occas ionaJ  I y ,  unavo idab le  c i r cums t .ances  may  cause  an
emp loyee  to  be  l -a te .  Unavo idab l ,e  ta rd iness  f rom du ty  o f
l ess  Lhan  one  (1 )  hou r .  f o r  a  bona  f i de  reason ,  may  be
excused  w l t houL  cha rge  t o  annua f  I eave ,  s i ck  l eave  o r
l e a v e  w i t h n r r f  n . . '  : F  t h a  . l i c ^ r a l - i C n  O f  t h e  i l r [ n e d i a t e
supe rv i so r .  See ,  Sec t i on  L  o f  A r t i c l e  37 .

Us ing  the  Rus t  C - ra f t  and  Bureau  o f  Na t i ona f  A f fa i r s ,  t he
u 6 f r : h ^  t r v : m i n a -  - i - ^ r t s  d i d  n o t  e s t a b l i s h  t h a tL " d  L -  \ - \ r t " P  r  d t r r d r

F h e  n F w  s v s f  e m  r - n n q f  :  + , , F ^ r  ^  ^ . ;  - - . ;  c ;  ^ ^ ^ f  . h a n / - y a  E . m n l  n r r a e c  l 4 y gu t r L U r ' (  < 1  - r  I " f  ! r u d r r L  u l q " v s r  l r " I r r u y E E -

a f t ^ /ays  been  requ i red  to  keep  reco rds  o f  t he i r  t ime  and  a t tendance .
They  have  a lways  been  requ i red  to  repo . r t  t o  work  on  t ime  and  to
Lake  t he i r  b reaks  a t  spec i f i c  t imes . T h e  n e w  s 1 / q t F m  i s  a  m O f e
c l e n e r c j a h  l e  a . d  f  e r h n n l n r r i r ' : l  l r r  : d r r : n r e d  m a f  h . . r d  n f  : n h i c r z i n r r  f - f i g g g
o n a l  s .  F v r . n  :  f  r h ' = r e  h a v e  h e e n  o l  i  t r - h e s  i n  I  h e  s \ r s f  e m  w h i  r : h  h a s
resu f ted  i n  one  o r  more  g r i evance  hav ing  been  f i - f ed .  The re  i s  no
r e o t r i  r e r e n r  t l ^ , r f  t h a  n a r . r  c ' / c f  a m  l r a  a r r o r - n r r n F  T -  ; d r ]  i  I  i  n n  U I A S A

v i  v v !  r

n r e s c n f e c l  p \ / i c l e r - . F  f F - F  - . - - - - - i ^ ^ - -  . . ^ ' - :  r e L a i n  t h e  d i s c r e t i o n  t oL " o  L  r u | J c r

- - r , r - ^ ,  r r  ^ - ^ ^ ^ ^ - - - -  ^ .  e n o l o v e r  . o ] ] l . j  l r s e  L h ed l r L l  L r r d L  L L  l l e c e 5 S d t Y t  d - -

manua f  me thod  o f  reco rd  keeo ino .

W i  l -  l ^  r e r - r r r d  t l - ^  . - t  r . . r n a n l  t h F -  d i  s r - i n l  i n e  m a v  n o w  b eu r  Y  
g r i ! !  |  |

imposed  i f  an  emp loyee  c l ocks  i n  o r  ou r  ou lS ide  o I  r he  pa rame te rs
no ted  above ,  t he  Hear ing  Examine r  po in t s  ou t  t ha t  Sec t i on  L  o f
A r r i c l e  3 r  conc ludes  l ha r -  " I L ]he  I a i l u re  o f  an  emp .Loyee  Lo  I o l l ow
r  h 6 '  r r r . r \ / i  q i n n e  n f  t t  j -  ^ . 1 - - ^ ^ i  i ^ F  e r r -  r o c r r l F  i n  d i c n i n l i.  - s  5  l u s e e L  r o  l | l d y  .  .  n a r y
acL ion " .  The  p rov j  s  i on  re l aLes  ro  r epo r t i ng  t o  wo . r k  a t  t he
s  c h e d u . l  e d  t i m e , T \ r r c  a n n l  n r r o o q  r . r h r '  r ' l  ' d  r , ' - \ i  r a n ^ r f  , a l ,  t h e

schedu fed  L ime  we re  a l r , r ays  sub jecL  t o  d i sc i p l i ne .  As  no ted  above ,
r ^ ^ , . ' 6 r , ^ r  F  F , ^  - ^ , -  - - , q l -  . m  - ^ h e i  c . a h t -  G | i  r h  f  h  M ^ c f  A r  A . r r F A m F n l -,  L r r c  r r s w  5 Y .  . _ . . . r

a - s o  n r o r r i  r j e s  F n -  n a r a c c r i : l  , n :  c - r a i i . , ' .  i n  t h i S  a f e a ,

A l  I  e i  n a  : . , , . . l ' z  l i l A q A  A r r r r r , - q  - l ^ e -  -  n a  n a w  s V g l -  e r n  r - o r r e s  w i  t h i n

t h e  d e f i n i t i o n  o f  " n e w  t e c h n o l o g y "  c o n t a j - n e d  1 n  S e c L i o n  A  o f
A r t i c l e  3 3  o f  t h e  M a s t e r  A g r e e m e n t  w h i c h  d e f i n e s  n e w  t e c h n o l o g y  a s
\ \ + l - a  l r d  i ^ : , : ^ -  i n l  r n d  r r - , i ^ r  r r - d  i m n - a - 1 a n l - : f  i . 1 -  n f  n e wu ! Y s ,  r  r  r v r r .

equ ipmen t f  sys tems ,  me thods  and  p rocedures  tha t  have  no t
D r e v i  o  l s l  v  l - e e r  r o a , ' i  h r r  l - h e  A r ) t  h o r '  I  v  I o  r r ^ ^ :  ' "  r r n , . r ^  ^ "  i  h ^ I  o v ei ] v v v l q J L v ' y L y L v | L | v v

a v i s " i . , -  A , L ^ r : l - . r  p 1 . 4 6 a < < e s  h r z  4  s r j h s L a n t i a l  m e a S U r e . "  T h e! q ! | r v ! ! L y P ! U U L J J L J D y

Maste r  Ag reemen t  requ i . res  WASA to  consu l t  w i th  the  a f fec ted  Un ion
a t  I  eas t  60  ca lendd r  days  p r i o r  Lo  rhe  acqu i s i r i on  o r
LnpLemen ta t  i on  o f  . t ny  new  Le  chno - l ogy  rhd f  may  adve rse l y  impac t
emp loyees .  WASA mus t  a l so  p rov ide  wr i t t en  no t i ce  to  the  Un ion
w i t h  spec i f i c  i n f o r rna t i on  a t  l eas t  45  caLenda r  days  p r i o r  t o  t he
inp lemen ta t ' on  o I  such  equ ipnenL  o r  sys r6m.  The  Mas te r  Ag reemenL ,
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Ar t r c le  33 ,  Sec t i on  B ,  p rov ides  tha t  wh i fe  the  Un ions  have  " the
oppo r tun i t y  Lo  exe rc i se  i t s  f  u I - I  r i qh r s  r o  bd rga in  unde r  Pa r t  T I ,
A r t i c l e  4 ,  Sec t i on  B ,  Managemen t .  R igh t s ,  f o l l ow ing  consu . I t a t i on
and  no t i ce  o f  t he  i n t roduc t i on  o f  new techno logy .  .  .  such  ba rga in ing
s h a i I  n r r t  d c l : r r  I h o  i m n l a m a n t r r  i n n  n F  I h a  n a L '  l - a n h n n l  n n r r  / '  q , 5 6

r r " y r L , t ' s  L o L f  r r s w  L l v r r r r v a v Y J .

Ex  J - l  .  sup ra .  The  Un jons  does  no r  a rgue  Lha t  WASA fa i l ed  t o
n r o v i d e  f h e  - e o l i  r a . l  . ^ l - i f  i c a r i n n  h . r r  r a r h e r  L h a t  W A S A  d j d  n o t
ment ion  the  new sys tem when  the  pa r t . i es  were  i n  con t rac t
n a . r r - \ J  i  ^ 1 -  i  ^ n c  t l ^ L ' a ., ve r ,  WASA i s  no t  ba r red  f rom in t roduc ing  new
techno logy  because  i t  was  no t  d i scussed  a t  t he  t ime  the  con t rac t
w a s  n a / r n t  i  : t  o d  T h o  n e w  q \ r q f a m  n . r m c q  u i  r h i n  t h e  d e f  _ i n i t i O n  O f  t h eJ y J L L r "

M ^ q l F r  A . ' r r a a r n a n f  i  o  i j -  i a :  h a , . 1  c r / . r - 6 m  - } . - F . , - -  ^ ^ +  ^ 1 6 ' , i ^ r r e l \ /n y -  ! u i t . u , , L  L r c *  r y o L c . l l  r _ r r d L  w a r  r r u L  P L c v t u u J r j

been  used  wh i ch  j s  des igned  t o  subs tanL ia l l y  imp rove  ex j s t i ng
p rocedu res .  See  A r t i c l e  33 ,  Sec t  i on  A .  The re fo re ,  pu . r suan t  r o
Ar t i c fe  33 ,  WASA was  no t  requ i red  to  de lay  imp lemen ta t l on  pend ing
f  r l  I  h , e r n a  i  n i  n . r  ' a r r r -  w a q  r e o '  r  - c d  -  / - \  p n f i a n c  i n  i m n ; t . t  a n d  e  F f e C t Su  L v  E r r 9 u Y !

h : r a : i n i n a _  - Y J e s I .

I n  sum,  the  Hear ing  Examine r  concLudes  WASA d id  no t  commi t  an
' t - f a i r  ' a h n r  

n r a r - * i r e  b v  i m n l e m e n i i n . l  t h e  r a ' . ,  c \ / q i c m  q i  n r - o  i l  w a s

exe - r c i s i ng  a  rese rved  managemen t  r i gh t .  TeamsLe rs ,  Loca l  Un ions
No .  539  and  73A  v -  D is t r l c t  o f  Ca funb ia  Pub l i c  Schoo fs ,  PERB Case
No .  89 -U -17 ,  Op in i on  ?49  (November  L ,  1990 ) . She  fu r the r
conc ludes  thaL  the  new sys tem cons t i t u tes  "new techno logy "
cons i s ten t  w i th  the  de f  l n  j t r on  i n  t he  Mas te r  Ag reemen t  and  tha t
pu rsuan t  t o  A r t i c fe  33  o f  t he  Mas te r  Ag reemen t .  WASA was  no t
requ - i r eo  Lo  enqagF  i n  f u I I  ba rga in j ng  p r i o r  Lo  imp lemenca t i on .

B .  D i d  W A S A  c o m r n i L  a n  u n f d i r  l a b o r  p r a c t i c e  b y  r e f u s i n g  t o
e n g a E f e  1 n  ? m p a c t  d n d  e f f e c t s  b a r q a - n i n g ?

As  noLed  above ,  Lhe  -nqu i r y  does  noc  s top  w i t h  t he
f  i nc l i  ng  Lha t  WASA ac ted  w iLh in  i LS  md .ndqemen t  r i gh t s ,  s i nce  t he
Un ion  a l so  conLends  t ha r  mandgemenL  . r e rused  ro  engage  l n  - Lmpac t  and
e f fec ts  ba rga in ing .  WASA con tends  tha l -  i t  d id  no t  re fuse  to  engage
in  rmpac t  and  e f fec ts  ba rga in ing .  Ra the r  i t  con tends  tha t  even
l h ^ u r r h  T l n i . \ n e  r - l o c l i n o r ]  1 - ^  6 n ^ : d a  i n  i m n : n r  : n r l  o f  l - o n r  c  h : r n :- . - - - r , ,  : r - l n t n g
m n ; n r . e i n i n r r  r h r l  f n l l  h : r n : i r i n n  u r : e  r a a t t | l  r o A  i m n r n r  : n r ]  a F ' ^ ^ ' -L + - Y u  - r ' , . , 9  ^ o J  -  9 J .  |  - u ,

ba  rqa  i n  i  ng  dLd  Lake  p l ac^ .

A r l i c l e  4  Sec t i on  t s (1 )  o f  t he  Mas te r  Aq reemen t  r equ i res  WASA
to  ba rqa  n  w -Lh  Lhe  Un ions  "ove r  Lhe  i npac r  and  e f  I ec t  o f  i Ls
exe rc i se  o f  enumer . j Leo  l . l anagemenL  r rghLS" .  WASA was  requ i red  Lo
g i ve  each  Un i cn  P res iden t  " advance  w r l t t en  no t i ce  o f  changes  i n
r + t q n n n o l  n n l ' r -  , - <  ^ , 1 ' i n a  c n n r l i t  i n n e  r f  l a . t  i n r - r

'  F I r  o

emp loyees  cove red  by  th i s  Ag reemen t .  "  See  Ex  J - I ,  sup ra .
' l r i ^ r s  ' l  d i e n r  f e  - b . J -  t h F \ /  w a , c  1 :  ^ n  r , r : l ' a n  . . t : . 6  b U L

c o n t e n d  t h a t  W A S A  d i d  n o t  e n q a g e  i n  g o o d  f a i t h  b a r g a i n i n g .
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Th i s  Boa rd  has  l ong  he ld  t ha t  " t he  e f  f  ec t . s  o r  impac t  o f  a  non -
ba rga inab le  managemen t  dec i s ion  upon  the  te rms  and  cond i t i ons  o f
emp loymenL  a re  ba rga inab l  e  upon  reques t .  "  un i ve rs i t y  o f  t he
D is t r i c t  o f  Co lunb ia  Facu lLy  Assoc ia t j on  v .  Un i ve rs j t y  o f  t he
D is t r i c t  o f  Co fumb ia ,  PERB Case  No .  B2 -N-01 ,  Op in ion  43  (November
1 ,  1990 )  .  The  v i o l a t i on  o l  t he  du t y  t o  ba rga in  i s  based  no t  on  t he
un i  l a t e ra l  imp l  emen taL ion  o f  a  managemenL  r i gh t  dec i s i on ,  bu t
raLhe r  on  t he  emp loye r ' s  f a i l u re  t o  ba rga - i n  ove r  t he  impac t  and
e f f ec t  o f  such  a  dec i  s i on  once  Lhe  reques t  r o  ba rga in  has  been
made .  See ,  e .9 . ,  A r te r i can  Federa t j on  o f  Governnen t  Emp loyees ,  LocaJ
383  v ,  D .C .  Depar tmen t  o f  Hunan  Serv i ces ,  PERB Case  No ,  94 -U-09 ,
Op .  418  (March  ?9 ,  1995 ) .

- n  d a . a r m i  n  i n r  i  f  a n  r = m n l  o r r e r  h : s  ^ O m m i C t e d  a n  U n f  a i r  _ L a b O r
prac t i ce ,  t he  NLRB looks  a t  whe the r  an  empfoye r  has  demons t ra ted
"good  fa i t h " .  NLRB v .  A l va  A l -Zen  Indus t r i es ,  I nc .  369  F .2d  210  (8 th

&;&l

N o s ,

Ci r .  )  . G o o c l  ' A i t h  h a r o e i n i n o  r c o ' r i  r e q  t i " r e l v  n o t i c e  a n d  a
m e a n  i n n - r r  . r n n l 1  r - r r r r  i l  '  r  ^  L - F n l  j r  - ! - ^ . - { -  + h e  e ,  F e r : t  s  o f  a  m a n a O e m e n tu r t r L J  L U  u o r  9 o r r i

dec is ion  p r i o r  t o  imp lemen ta t i on . TnEernax iona  J  Lad ies  Ga . rmen t
W. r ke t  s  Un ion  v .  NLRB,  446  F .2d  907 .  919  (D .C .  C i r  1912 ) .  Th i s
i nqu i r y  i s  made  on  a  case -by -case  bas j s .

The re  was  cons ide rab le  t es t imony  a t  t he  hea r i ng  abou t  mee t i ngs
w i t h  Un ion  o f f i c i a l s  whe re  t he  new  sys tem was  d i scussed  and
demons t ra ted .  The re  was  a f so  t es t imony  f r om bo th  Mr .  Cook  and  Mr .
Adebo  abou t  i n fo rma l  conve rsa t i ons  and  mee t ings  w i th  Un ion
o f f i c i a l s .  WASA asse r ted  tha t  a  number  o f  t he  sugges t i ons  f rom
Un ion  o f f i c i a l s  we re  rmp lemenred  by  managemenL .  Howeve r ,  t hese
in fo rma f  mee t ings  and  conve rsa t i ons  be tween  WASA managemen t  and
Un ion  o f  f  i c i a -Ls  whe re  managemenr  r ece i ved  " j npu t "  f r om Un ions  a re
i nsu f f j c i en t  " Lo  f u l f i l l  Lhe  du t y  t o  ba rga in  ove r  r he  impac t  o f  i Ls
managemenL  r i gh t " .  F rd te rna l  O rde r  o f  Po l i ce /Me t ropo f i t an  PoL i ce
Depa r tmenL  LaboL  Conn  i t t ee  v .  MeLLopo l , Lan  Po l i ce  Depa r t - nenL t  PERB
Case  No .  99 -U -44 .  Op .  607  (November  19 ,  1999 ) .  S im i l a r l y ,  i n
In te rna t i ona f  B ro the rhaad  o f  Po f i ce  a f f i ce rs  v .  D .C .  Genera f
Hosp i t a l ,  39  DCR 9633 ,  Op .  322  (November ' 19 ,  7995 ) ,  t he  Boa rd
conc luded  LhaL  a l l o r c l i ng  a  Un ion  w i t h  "Lhe  oppo r tun i t y  Lo  p rov jde
inpu t "  p r i o r  t o  imp lemen t lng  a  managemen t  dec i s ion  cons t i t u tes  a
re fusa l  t o  ba rga in  i n  ' l ood  fa i t h ,  on  reques t /  ove r  t he  impac t  and
e f f ec t s  o f  a  manage r l a l .  dec i s i on .

Mee t i ngs  a l one  a re  no t  su f f i c i en t  t o  sa t i s f y  t he  ob l i ga t i on
to  ba rga in .  The  mee t i ng  mus t  cons i s t  o f  ba rga in i ng ,  i . e . .  a
mean ing fu l  exchange  be tween  the  pa r t i es  .  AFSCME,  e t  a l ,  v .
Un i ve rs i t y  o f  t he  D )s t r i c t  o f  Co tunb ia ,  e t  a - l  . ,  PERB Case  No .  92 -
U -? ,4 ,  Op .  343 ,  43  DCR 1148  (1993 ) .  I n  Amer i can  Fede ra t i on  a f
Governnen t  Emp loyees ,  -Loca  l  Un ron  No .  2725 ,  AFL  C .TA  v .  Depar tmen t
o f  Pub l l c  and  A . ss i s t ed  Hous ing ,  PERB Case  No .  92 * t J *2 I  ,  Op .  404
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(Oc tobe r  12 ,  1994 )  t he  Boa rd  ag reed  v r  j t h  Lhe  Hea r i ng  Exam ine r ' s
conc lus i on  t ha t  " by  mere l y  consu l r i ng  w i t h  I Lhe  un ion ]  ove r  t he
impacL  dnd  e l f ec t s  o f  t he  rea l i gnmen t  |  [ t he  agency l  d i d  no t  sa t i s f y
i t s  s t a tu to r y  ob l i ga t i on  unde r  r he  CMPA and  rhe reby  v i o l aLed  D .C .
Code  Sec .  1 -518 .4  (a )  ( 1 )  ( 5 ) .

WASA con tends  Lha t  i r  ag reed  ro .  and  d i d  i n  f ac t ,  engage  i n
i m D . f  c l  A n . i  p f  F n r - j -  e  l ; 1 1 - 1 . 1  i n i n c r  d c s n i f e  h e  U n i o n s '  i n S i S t e n c e  o nv g l Y 9 l ' L T I I Y U L J I J ! L U t

f u l l  ba rga in i ng  a t  r he  June  meeL ing .  He  res t i f i ed  t ha t  managemen t
and  Lhe  Un ion  l eadersh -Lp ,  engaged  in  mean ing f  u -L  d i scuss ions  tha t
f e S U -  l e d  i n  i m n l e r n a n l -  i  n . r  q . \ m F  r - h : n n c q  q r r n n e s f  c r J  h v  l -  h c  I J n i O n S ,J  r q Y Y ! v ! ! s  v . I

t r {ASA cons ide red  th i s  mee t ing  and  the  one  i n  Augus r  Lo  have  been
impacL  and  e f l ec r s  ba rga jn i ng .  (T r .  pp .  47 ,  I 68 ) .  A f t hough  Mr .
Adebo  d id  no t  reca f l  t he  da te  o f  t he  mee t ing ,  he  too  tes t l f i ed  tha t
managemen t  and  Un ion  l eaders  s tayed  fo r  seve ra f  hou rs  and  d i scussed
Lhe  i ssues  a f t e r  Lhe  Un ions  re j ec ted  [ 4JASA 's  o f f e r  t o  engage  i n
impac t  and  e f f ec r s  ba rga in i ng .  (T r ,  p .  250 ) .

The  re f  usa -L  t o  ba rga in  a l l eged  i n  Lhe  Comp la in t  r e fe . r s  t o  t he
fu l l  ba rga in i ng  regues ted  by  t he  Un ions ,  noL  t he  impacL  o r  e f f ec t s
b a f f : a  i f  i n . r  \ . 4 s  M .  1 - o n r s  l a c f . m n r r ,  q t . n n n F l - c  r ^ t A q A ,  <  n n c i r i ^ n  t h a tL  v J  L  l r ' L v r l y  J u P t / v r  \

WASA o f fe red  to  ba rga in  on  impac t  and  e f fec ts  and  tha t  some
ba rga in i ng  t ook  p l ace .  Ms .  M i l t on  t es t i f i ed  t ha t  i n  r esponse  t o
t h a  . a ^ ,  a c i  F , .  - r r ^  o v e r  W A S A ,  s  d e c i s i o n  t ov : /  t t -  r l - j d r r i l r r !

i m p l e n e n t  t h e  t i m e  c l o . k  s y s t e m ,  W A S A  d g r e e d  t o  b a r g a i n  o n - l y  o v e r
" i m p a n t  a n d  e f l e c r " .  ( U n f a i r  L a b o r  P r a c r i c e  C o m p l a i n r ,  p .  4 ,  T r ,  p .
4 6 )  .  S h e  s t a t e d  t h a t  a t  t h e  J u n e  1 3 ,  2 0 0 3  m e e t i n g ,  C o m p l a i n a n t s
t o l d  R e s p o n d e n r  L h e y  w e r e  e n t i c l e d  r o  e n g a g e  - L n  f u l l  b a r g a i n i n g
o v e r  I ' I A S A ' s  d e c j s i o n  t o  i m p - l e m e n r  L h e  n e w  s y s t e m .  S h e  t e s L i f i e d
W A S A  s t a L e d  t h a t  r h e  U n i o n s  " w e r e  - L i m i r e d "  r o  i m p a c t  a n d  e f f e c r s
b a r o a i n i n n  l T r  n  d l l  q i m i l - r l r r  i n  r  h r -  r - L | r  r r ' .  ' ' - . 1 a . r l

, r t r r g .  \ r r .  p .  r  f  ,  r r L  - ' . c r r  r \ s L ] \ r L  l  o l l r ! f  _ L L V  r 1 g v e q f  ,

C . m n l . a i  n ^ n 1 -  a  <  l  : f 6 -

By  l e t t e r  da ted  June  9 ,  2003 . . .WASA no ted  l t s  w i l l i ngness
Io  engdqe  i n  impac t  dnd  e f t ecLs  ba r l a i n i ng  ove r  Lhe  r ime
c locks .  The  Un ion -PeL j  L j one rs  r esponded  by  l e tLe r  doLed
June  10 ,  2003 .  .  .  r e i  t - e ra r  j ng  f he i  r  pos  i  L i on  LhaL  WASA
nego t ia te  ove r :  t he  dec i s ion  to  use  the  t ime  cLocks .
/ l \ F , ' r ^ ] -  i ^ h i I i 1  t /  ll ppea l .  p .  4 ) .

Mr ,  Cook '  s  . Le t te r  o f  lTune  9  i nv i t i ng  t -he  Un ions  to  mee t  t o
d i scuss  t he i r  p roposa l s ,  was  no t  l im i t ed  t o  t ime  c l ocks .  l ndeed
che  sub jecL  o l  Lhe  l e t f e t  \ . \ r a  s  "Peques t  f . r  Impdc r  and  E f f ec r s
Ba rqa i r i ng  Conce rn i r . g  Au rondLed  l ime  ano  AL tenddnce  Da ta
Co f lec t i on " .  ( t r x  J -2 t r )  .  The  response  bV  the  Un icns  da ted  June  10 ,
s ta tes  t ha t  :

t h e  U n l o n s  d i d  n o t -  r e q u e s t  t o  b a r g a i n  o v e r  i m p a c t  a n d
e f f e c t .  ,  . w €  a s k  t - o  e n g a g e  i n  f u l l  b a r g a i n i n g ,  W e
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be l - i eve  tha t  t h i s  i s  a  manda to ry  sub jec t  o f  ba rga in ing
that ef fects the terms and condit ions of  empl-or,rynent for
emp loyees  we  rep resen t ,  (Ex  J -2C)  .

Mr .  Cook ' s  June  13  l e t t e r  con f i rms  t ha t ,  a t  f eas t  i n  WASA 's
v iew ,  che  June  meeL ing  was  "ove r  t he  impac t  and  e f fec ts  o f  t he
Au tho r i t y ' s  imp lemen ta t i on  o f  t he  Au tomated  T ime  and  A t tendance
Sys tem" .  (Ex  J -2H)  .  Mr .  Cook  no ted  i n  t he  l e t t e r  t ha t  t he  Un ions
had  t aken  t he  pos iL i on  t haL  Lhey  "have  no l  r eques ted ,  no r  do  t hey

@

N o s .

i n t end  Lo  reques t ,  impacL  and  e f f ec t s  ba rga in i ng " .
June  16  rep l v  s  t . a  t . es  ;

The  Au tho r i t y  has  been  in fo rmed  s ince  November  26 ,  2002
tha t  t he  Un ions  cons ide r  t he  ma t te r  o f  t ime  c focks  used
fo r  t ime  and  a tLendance .  an  i s sue  t haL  i s  a  manda to ry
S U h i e c f  o F  h , e r o ; i n i  n o  n , . . 1 l -  i m n a , . - t  a n , l  a f f 6 6 1 " .

Eur the r  suppor t  f o r  t he  pos i t i on  tha t  t he  Un ions  cons ide red
the  ma t te r s  t o  be  sub jec l  Lo  manda to l y  ba rga jn i ng ,  i s  i t s  May  20 ,
2003  l - e t t e r  t o  Mr .  Cook  s ta t i ns

The  Un ions '

A f t h o u g h  y o u  m a y  c o n s i d e r
c o n s i d e r  i L  a s  a  c h a n g e  i n
a L L e n d a n c e  a n d  a  m a  n d a t o r y
f a w .  ( E x  J - 2 E )  .

r h e  c l  o c k s  n e w  L e c h n o l o g y ,  w e
l -  h o  m o r h n r l q  n f  l i o a n i  n . r  l -  i m a  ^ n ^

c r r l - ' i o a r  n f  h :  r n r i  n i  n n  r r n z l a r  t  h o

T h e r e  w a s  n o  e v i d e n c e  p . L e s e n L e d  r h a t  L h e  U n i o n s  c h a n g e d  r : h e i  r
p o s i t i o n  a n d  < r g r e e d  L o  e n g a q e  . l n  . m p a c t  a n d  e f f e c t s  b a r g a i n i n g .
H o w o v , - r -  i f  l l o n n l  a  i n ; r - f  s  - l i d  - h : n - ^  f h e i r  ^ a . : t  i n n  ^ r  i r  F h 6 ' ,  L e I t,  " " . . ' t -  

L , ' r ,  L  I J v r ! ! !  t !  L  
" !  

j

t he  June  sess ion  was  no t  su I f i c i en t  impacL  and  e f f ec t s  ba rga in i ng ,
e v e n  i '  f  l - - r r  d i d  n r l  r : h a * o e  r l ^ r = : r  n o s i . i - r n  a i r r a n  F h a i r  a r r l j e f

pos i t i on .  add i t i ona l  e f fo r t s  shou ld  have  been  made .  The re  was  no
ev idence  LhaL  WASA eve r  r e l used  Lo  engage  i n  impac t  and  e f f eccs
b ,a rga i  n i  r g .  BuL  PERB has  sLaLed  t haL  when  che re  i s  a  negaL i ve
response /  anoLhe r  e f r o r t  be  made  by  t he  Un ion .  ThaL  gu idance  i s
pd r t i  cu f  a r ' l  y  useLJ l  i n  ch i s  case  whe re  Comp la inanLS  we re  demand ing
F , ' l  I  h a r ^ - i - i - ^  - n  R o < n a n r . i o h l -  L ' > <  a f f o r i n n  i  m n ; : n r  , n . - l  a f  € ^ ^ {  -u o  r  r r o  I  r L r r r 9  3 r r t - l  r r c . r l J v , r u c . . L  I  u .  '  ' r 9  u - r r  u l I e U L >

barga in ing .  The  Boarc l  s ta ted :

the  be t te r  app roach ,  upon  be ing  faced  w i th  an  e f fec t i ve
re fusa l  t o  ba rga in  ove r  any  aspec t  o f  a  managemen t
dec i s i on ,  j s  Lo  Lnen  make  a  second  l . equesL  r - o  ba rga in  w iLh
respec t  t o  t he  s l rec i f i c  e f fec ts  and  impac t  o f  t ha t
managene rL  dec i s i on  on  ba rga  i n ' ng  un i c  emp loyees '  Le rms
and  cond i t i ons  o f  empfoymen t .  I n te rna t i ona l  B ro the rhaad
o f  Po l i ce  O f f i ce rs ,  L ,oca l  445 ,  AFL-C IO/CLC v .  D is t r i c t  a f
Co- lunb ia  Ge le ra , l  Hosp i taJ ,  PERB Case  No .  91 -U-1 -4  |  C )p .  322
(Ju l y  15 .  I 992 ) "
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Based  on  these  f i nd ings ,  t he  Hear ing  Examine r  conc ludes  tha t
Comp la inan ts  d id  no t  mee t  t he i r  bu rden  o f  p rov ing  tha t  Responden t
engaged  i n  an  un fa i r  . I abo r  p rac t i ce  by  re fus i ng  t o  engage  i n  impacc
and  e f fec ts  ba rga in ing ,  upon  demand .

3 .  D id  WASA comn i t  an  un fa i r  Jabo r  p rac t i ce  by  dea l i ng
d r rec rJy  w iEh  emp loyees  abou t  t he  i np lemen ta t i on  o f  new empJoyee
iden t i f i ca t i on  ca rd .  badges  and  new eLec t ron i c  t  j . ne  c l -ocks  wh i l , e
re fus ing  to  ba rga in  w i th  the  Un ions?

The  amended  Comp la in t  a - l f eges  thaL  WASA no t i f i ed  the  Un ions  i t
was  go ing  to  imp lemen t  an  e lec t ron i c  t ime  c lock  a t  a  l abo r -
manaqemen t  nee t i ng  i n  Oc tobe r  8 ,  2002 ,  and  tha t  WASA a fso  to ld
Comp. la inan ts  o f  i t s  p lan  to  u t i l i ze  the  new iden t i f i ca t i on  badges
wh lch  r rou ld  " i n te r face  w i th  the  new e fec t ron i c  t ime  c locks  and  be
used  fo r  t ime  and  a t tendance .  Amended  Un fa i r  Labor  p rac t i ce  Comp la in t .
pp .  3 -4 .  WASA emp loyees  we re  no t i f i ed  by  l e t t e r  f r om WASA,  s  Gene . ra l
Manager  Je r ry  N .  Johnson  da ted  Mav  23 ,  2003  tha t  WASA wou l -d  be
imp lemen t ing  the  au tomated  t ime  and  a r renodnce  p rog ram wh ich
rep laced  t he  manua f  p rog ram,  (Ex  U -2 ) .  The  neh?  sys tem was  used  on
o r  abou t  Augus t  9 ,  ZAA3 .  (T r .  p .  47 ) .

Comp la inan ts  con tend  tha t  WASA co f i t , n i t t ed  an  un fa i r  I abo r
p rdc t r ce  by  con tac r i ng  empJ  oyees  d i r ec t l y  wh i l e  r e fus i ng  t o  ba rga in
w i ch  che  Un ions .  t iASA  ag rees  rha t  i c  me t  w i rh  emp loyees  abou t  t he
new sys tem.  and  does  noc  d i spu te  rhau  i r  senc  emp loyees  Lhe  May  23
le t te r .  However ,  g i ven  the  conc lus ion  tha t  WASA d ld  no t  re fuse  to
engdge  i n  Lmpac t  and  e l f ec t s  ba rga in i ng ,  Lhe  Hea r i  ng  Exam ine r
conc fudes  tha t  Comp la inan ts  d id  no t  mee t  t he i r  bu rden  tha t  WASA
c i r cumven ted  the  Un lons  i n  t h i s  ma t te r ,

D .  D ic l  WASA re fuse  to  nego t i a te  abou t  j t s  dec i s jon  to  use  t jme
c focks  co  keep  t rack  o f  work  t ime  and  i t  dec i s jon  ave r  t he  po l i c i es
and  p tocedures  fo r  i np lemen t inq  the  t i ne  c focks?

In  t he i r  nego t i ab i l i t y  appea l  f i l ed  on  June  30 .  2003 ,
Comp la inan ts  seek  PERB.  s  de te rn . i na t i on  t i i a t  t he  i ssue  o f  t ne
dec i s ion  to  use  t ime  c rocks  and  the  dec i s lon  ove r  t he  po l l c l es  and
p rocedu res  f o r  i t s  u t i l i za t i on  a re  nego t i ab le .  Neqo t i ab i l i t v
Appea l ,  p .  2 .  The  Un ions  con tend  tha t  t hey  d ld  no t  . d r , r r ] "e
subs tan t i ve  p roposa ls  because  *WASA has  un law fu l l y  w i thhe ld
i n fo r :ma t i on " .  ( ,  I c l t  p .  3 ) .  F i na l l y ,  Comp la inan t s  a rgue  t ha t  t ne
appea l  i s  t ime ly  because  ' . t , iASA has  no t  exp ressed  i t s  pos i t i on  tha t
t he  t ime  c l ocks  a re  non -nego t i ab te  i n  w r i t i ng , . .  ( I d )  .

W A S A  c o n t e n d s  t h a t  t h e m a t i e L  i s  n o r  r i p e  s i n c e  C o m p l a i n a n t s
Answer  t o  t heconcede  tha t  t hey  d i c l  no t  make  any  p roposa ls .  Answe i  t o  t he

Unrcns ' _Nego t i ab i l i t v  Appea l ,  p .  3 .  A f t e rna t i ve l y .  i t  - r g t r - s  t h . t
- l t s  imp lemen ta t i on  o f  t he  new sys tem was  a  managemen t  r i qh t  and
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t ha t  I / iASA had  neve r  re fused  impac r  and  e f fec ts  ba rga in ing .
A l t e rna t i ve l y ,  I dASA po in t s  t o  two  p roposa l s  made  . i n  Comp fa inan t s '
May  20  l e t te r /  and  con tends  tha t  i t  neve r  responded  tha t  t he
p roposa l s  we re  nonnego t i ab le .  ( f d ,  p .  4 ) .

PERB ru l es  requ i re  t ha t  i n  o rde r  f o r  a  nego t i ab i l i t y  appea l  t o
L r o  r i n e  a  d , - c l a r a r i n n  n f  r - n n n o n n r ; : h i  l i t 1 ,  m r ) q t  h e  m a d c  i n  t h e

Y v u ! u v ! + + r l

con tex t  o f  co l l ec t i ve  ba rga in ing .  ?eans te ) : s  Loca . I  Un ions  No ,  639 ,
730 ,  a /w  In te rna t i ona f  B ra the rhoad  o f  Teams te rs ,  Chau f feu rs ,
Warehousemen  and  He lpe rs  o f  Amer i ca ,  AFL-C IO v .  D is t r i c t  o f
CoLunb ia  Pub l i c  Schoo - l s ,  PERB Case  No .  90 -N -01 ,  Op .  299  ( l - 992 ) .
A l though  Board  Ru l -es  do  no t  . impose  a  t . ime  L im i t  w i th in  wh ich
m : n t . t t m t . -  m n q -  . l c r - l  P F . R R  r F / ^ r , r i  r a s  f  l ^ a l  L h es  i l w L i , ' s 9 v L i ' a w t  I  L L J t  E ! r \ D  ! E Y u f !

dec la ra t i on  be  made  be fo re  t he  t e rm ina t i on  o f  ba rga in i ng .
feams te rs  Loca f  Un ions  No .  639 ,  730 ,  a /w  In te rna t j ona . f  B r :o the rhood
o f  Teans te rs ,  Chau f feu rs ,  Warehousenen  and  He lpe rs  o f  Amer i ca ,  AFL-
C IO v .  D is t r i c t  o f  Co fumb ia  Pub f i c  Schoa fs ,  PERB Case  No .  94 -N-06 ,
Op .  4039  (Sep tember :  19 ,  f 994 ) .

The  Hear ing  Examine r  does  no t  f i nd  tha t  t he  na t te r  was
un t ime l y  f i l ed  i n  t ha t  Mr .  Cook ' s  l e t t e . r  o f  , l une  9 ,  2003  was
capc roned  " impac t  and  e f f ecLs " ,  r hus  c l ea rLy  re j ec r i ng  t he  Un ions '
e f f o r t s  f o r  f u l l  ba rga rn ing .  f he  appea l  was  f i f ed  on  June  30 ,
w i rh :n  r he  requ i s rLe  t ime  t r ame .  HovJeve r ,  she  conc ludes  t ha t  t h i s
ma tLe r  shou ld  be  d i sm issed  f o r  seve ra l  r easons .  F i r s t ,  t he  Hea r i ng
E)<an ine r  conc luded ,  f o r  r he  reasons  s ta ted  above ,  r haL  t he  sub jec t
o f  t h i s  nego t i ab , i l i t y  appeaL  came w i th in  the  de f i n l t i on  o f
managemen t  r i gh l s  and  d i d  noL  requ i re  ba rga - i n i ng  be lo re
i m n l e T e n t a l i . n .  a  - a r n ^ j -  r \ 1 6 -  \ /  q 1 -  a  - n n r - '  r ^ a - l  - L : l -  l -  h , =  s r r h i o . l l  9 f
- h i  s  a n n e a l  i  6 r ' n ' r r , a d  n a , . '  r 6 - \ h ^ '  r h i n  L h e  d e f  i n i t i O n  o f  t h e
Maste r  Ag reemen t ,  and  d id  no t  requ i re  ba rga j -n ing  be fo re
imp femen ta t i on .  I n  add i t i on /  t he  Hear ing  Examine r  f ound  tha t  WASA
prov ided  the  Un ions  w i th  i n fo rma t ion  abou t  t he  new sys tem p r io r  t o
i - n n l e m e r t i t  i n r - .  T h A  i r f n - m e - i o r  w e s  n r o ' z i  d a d  : l -  r r o F l -  i  r n c  : q 6 l  i p

c o r t u n u n l c a t a o n s . (See .  e .9 . ,  Ex .  J -2 ,  and  pp .  11 -13 ,  i n f r a )  .
Co rnp la inan ts  d id  no t  mee t  t he i r  bu rden  tha t  i n fo rma t ion  was
un lawfu l l y  w i thhe ld  f rom them bV  WASA.

VI . Conclusion and Recommendation

Based  on  the  documen ta ry  and  tes t imon ia l  ev idence  as  we l l  as
the  d i scuss ion  p resen ted  he re in ,  t he  Hear ing  Eaamine r  r . ecommends
tha t  bo t . h  o f  t hese  ma t te r s  be  d i sm issed .

' I  
\ '  <  1 rhm i  l -  t -  a . l

a

H a :  r 1 n , 1  I ' v : m i  n a r

March  18 ,  2004
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t ha t  WASA had  neve r  re fused  impac t  and  e f fec ts  ba rga in ing  '
a l t 6 r n a F i \ / F l \ r  r ^ l A q A  r -  

- q  
m a ' - J e  i n  C o m n l a i n a n t S 'v L t j ,  ? r 6 J n  P v r l i L o  L - v  u w \ J  v v t L L l r r s + ' L e

May  20  l e t t e r ,  and  con tends  t ha t  j t  neve r  r esponded  t haL  t he
l e  w p r o  n n n n a n z r r  i : F l o  t  T . l  n  d \

PERB ru les  requ i re  tha t  i n  o rde r  f o r  a  nego t i ab j . I i t y  appea f  t o
h e  r i  n c .  a  d p . ^ l ^ r a -  i r ' -  n a  n . r r n o n . r l  i : h ' I i i \ .  ' n ' r s t  h e  m a c l e  i n  t h e

con tex t  o f  co l l ec t i ve  ba rga in i ng .  ?ea&s te r s  Loca l  Un ions  No .  639 ,
73A ,  a /w  In te rna t i ona l  B ro the rhood  o f  Teams te rs ,  Chau f feu ts ,
Warehousemen  and  HeLpers  o f  Aner i ca ,  AFL-C IO v .  D is t r i c t  o ' f
Co funb ia  Pub l - i c  Sc ,hoo l s ,  PERB Case  No .  90 -N -01 ,  op .  299  (1992 ) .
A l though  Board  Ru les  do  no t  impose  a  t ime  l im i t  w i th in  wh ich
n a n a o e r l e n r  m l l s  , - j e - l  a  r e  n o n n e o o r i  a b i  L i  f v  p F R q  r e . r 1 i  r F s  f h a L  t h e

dec la ra t i on  be  made  be fo re  the  te rm ina t i on  o f  ba rga in ing .
?eamsLers  Loca l  un ians  No .  639 ,  730 ,  a /w  In te rna t i ona l  B ro the rhood

/  w t t c luLLeL) rs ,  Warehousemen  and  He fpe rs  o f  Amer i ca '  AFL-
C Ia  v .  D i s t r i c t  o f  Co lunb ia  Pub l i c  SchooLs ,  PERB Case  No .  94 -N-06 ,
Op .  4039  (Sep tember  19 ,  1994 ) .

.  The  Hear ing  Examine r  does  no t  f i nd  tha t  t he  ma t te r  I das
un t ime l y  f i l ed  i n  t ha t  l ' 1 r .  Cook ' s  l e t t e r  o f  June  9 ,  2003  was

- . r  \ \ ; - - - ^ t s  - - n  F - l a - f  e / ,  r  h . c  .  a > - ' l , /  r , . - e . t .  n r r  f  h , -  I l n i O n S ,L d P L r v , , E u  r L L ' P d L  L  . e o r  ! y  ! s l s e L  L Y  L ' r e  v L r r

e f f o r t s  f o r  f u l l  ba rga in i ng ,  The  appea l  was  f i l - ed  on  June  30 ,
w i t h rn  t he  requ i s i t e  t ime  f r ame .  Howeve r /  she  conc l - udes  t ha t  t h i s
ma t te r  shou ld  be  d i sm issec l  f o r  seve ra .L  reasons .  F i r s t /  t he  Hea r i ng
Exam:ne r  conc luded ,  f o r  r he  reasons  sLa red  above .  t ha t  t he  sub jec t
- f  l - h i <  . a . ^ 1 -  i r l - , i  1 i, . - : r - . - * - - ' r t y  appea l  came w i th in  the  de f i n i t i on  o f
mandgemen t  r i ghLs  dnd  d - t d  no r  r equ i re  ba rga in i ng  be fo re
i . r n l ^ . r c - f  r f  i  / - .  A l l - 6 r n F - i \ 1 6 - \ ,  c h o  - r - , - -  I  . - 1 6 - l  l -  t , ^ t  - h , -  s r r h i e r ; l  6 f

f L i .  a n n p a  1  i - r \ r . \  r . r o - . 1  r - 6 w  - o - l - r n  . . \ /  , , ' i '  L i n  r h e  d e f i n i t i o n  o f  t h e
M d s L e r  A g r e e m e n t ,  a n d  d i d  n o L  r e q u i  r e  b a r g a i n i n g  b e f o r e
i m p l e m e n t a t i o n .  I n  a d d i t i o n ,  t h e  H e a r i n g  E x a m i n e r  f o u n d  t h a t  W A S A
p r o v i d e d  t h e  U n i o n s  \ , r - i t h  i n l o r m a L i o n  a b o u u  c h e  n e w  s y s L e m  p r i o r  t o
i r r l  a r n e r r , = f  i n n  T h c  i n f n - m a l - i  - r  w a s  n r o r r i , l c d  : r t  r - r a , -  f  i n ' 1 e  : n d  i n

COftL,nUn l Cat LOrLS . (See ,  e .9 . .  Ex .  J -2 ,  and  pp .  L l - f 3 ,  i n f r a )  .
Comp la inan ts  d id  no t  mee t  t he i r :  bu rden  tha t  i n fo rma t ion  was
un lawfu l l y  w i thhe ld  f rom them bV  WASA.

VI . Conclugion and Recommendation

B a s e d  o n  t h e  d o c u m e n t a r y  a n d  L e s l , i m o n i a l  e r z i d e n c e  a s  w e l f  a s
r h e  d i s c a s s i o n  p r e s e n t e d  h e r e i n .  L h e  H e a r j n g  E x a m i n e r  r e c o m m e n d s
t h a t  b o t h  o f  t h e s e  m a t t e r s  b e  d i s m i s s e d .

D ^ q - 6 . r  f  I 1 ' ,  c ,  h n i -  e d /

, I

.A bAlfl4i"!4'*=*
Lo i s  Hcchhause r /  Esq .
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